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Toa late Pamphlet, Entitled ' | | 


＋ cann ot be unk nown to thoſe. - 
who haye peruſed the Writings 
of the preſent Age, what Pains 
have been take m9, repreſent the 
„ Ectabliſnment of che Church, and 
the Means Which che Laws have 
provided for preferving its Government, Do- 
Arine and E iſcipline, as deſtructive of the Li- 
berty of tile Subject; and all Pretences to 
Church Power, a as a Delign to eſtabliſh an Eccle- 
ſiaſtical Tyranny. This was carried on by Tindal, 
Collins, and other profeſſed Infidel Writers.; 

who judged right, that if there was no Church, 
or the preſent Eſtabliſhment, could. be demo- 
liſhed, their Point would be a conſiderable 


Gainer by it. The. fame Deſign has been Dur 
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tix s, that none can be a Frivnd 6 to Liberty, 


is 3 Enemy to the Eſtabliſhment of . 

But I have not met with any 
eh *. has let itſelf Iooſe to ſuch a De- 
Rage and Fury againſt Church 


So all its Adherents, as an Anſwer to a Pam- 
phlet called The Parallel; the main Deſign of 
which was, to vindicate the Doctrine and Diſ- 
cipline of the Church, and the Proviſion the 
Laws have made for their Preſervation. This 
provok'd that Writer to open loudly againſt _ 


CC 
(66 
The Pow- c 


ers claim- 


ed by the 


Hierarchy © 
examined, 


| We p. 5 2. cc 


«c 

ow 

cc 

4 
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-CC 
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cc 
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cc 
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cc 


Oaths and Subſcriptions of all Kinds, as keeping 


Men of Honour and Conſcience out of the Church : 


I would here, ſays he, let the over- ſcrupulous 

and conſcientious Man into a Secret, which 
is this; That all human Creeds in matter of 
Divine Faith, all State Subſcriptions to Or- 
thodoxy and true Religion, are nothing but 
Eccleliaſtical Tricks, and a Spiritual Hocus- 
Pocus to get Money. You ought to conſider 
your ſelves therefore with theſe Men as in 
a State of War, as having no more Right 
to your Faith than to your Property. One 
Man comes up to you with a Piſtol pointed 
to your Breaſt, and demands your Money ; 
another with a Creed to demang your Faith, 
by which he means nothing but Money: As | 
theſe are equally Robbers, you ought to 
treat them both alike; and to ſtand upon 
Honour and Conſcience juſt as much with 
one as you would with the other. No 
Man can be oblig'd upon any Principle of 
Juſtice or Morality to treat them other- 


$ © wiſe than as common Enemies in 4 State of 
3 


War, i. e. to treat them as they really are. 
5 "TY > gh us 
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13 "Br: ; W Kad "Hit, and, n . 
* venture, as Oecaſion ma EI offer di to juſti- . 


«« fy it, againſt the old Trade of Creed- making 
* and I doubt not but to prove, that they who! "= 
4 Ac upon this Principle, are much honeſter 1 


„Men than they who reducę them ſo it, and lay 
„ them under a Neceſſity of it. f 1 
«. Self. defence muſt he always lawful, and a _ 
Man cannot be bound to ſacrifice his Life or | 
4c Property to the Right of Truth with another 
« in a State of War with him, what Right a... ne 
« Claim can a Spiritual Robber have more than bus 
„a Temporal one??? ber T 
Let us enquire againſt whom all this is levell'd: } SUR 
What are the S/ate-Subſcriptions rare by Law? OE 
And who has reduced them to it? With Won 
are they then in a State of War? Againſt whom 
do they bid Defiance? The Subſcriptions requi- 
red by the Statutes of the Realm are, To the Ar- 
ticles of Religion, to the Declaration againſt 
- Tranſubſtantiation, and to the Belief in the holy 
Trinity. It would be needleſs to enimerate the 
ſeveral Statutes, or the Perſons, or Occaſions 
upon which they are required to ſubſeribe : It is 
ſufficient to obſerve, that it is the Legiſlature of 
this Kingdom z *tis the King, Lords and Com- 
mons, who have, as he calls it, reduced them 19 8 
4. The Application is too obvious. 5 
I ſhall not trouble my Reader with the Argu 
ments theſe Writers ha ve made uſe of againſt, — 2 
Church's Power, becauſe they have been more 
fully ſtated and enforced (I wiſh I could ſay 
with leſs Rancour) by one, who has afforded them 
his kind Aſſiſtance, only, as he ſays, for the 
Sake of Truth, in an Examination of the Scheme 


9 Church Power FR down in the Codex Juris Ec- 
B os cleſiaſtici SE 


Biſhop of 


Lich. and 
Coventry 's 


N 


clefiaſtici Anglicani, Ar. But if it ſhall be ford = 
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that his Arguments tend to the Diminution of 
he Regal Supremacy, the Rights of the Church, 
and the Benefit of the Subject, and that nothing 
has been advanced by that Learned Author, but 


what is conſiſtent with the Honour of our Con- 


ſtitution, the Prerogative of the Crown, and the 


Rights of the Legiſlature, ſome. other Reaſon 


muſt then be aſſign'd for his preſent Undertaking ; 
eſpecially as this admired Work has now been in 


the Hands of the Learned for upwards of twen- 


ty Years, and, in the Words of a Right Reve- 


rend Prelate, been juſtly eſteemed the beſt: Book 
that has been written on the Subject it treats, ſince 


* * * 


Charge tO he Reformation. 


hi | | s 2 5 5 * FB 10 
is Clergy, As the Examiner declares, that he bears his 


An. 1734. 


* 


1 


that the Inferences of the Learned Compiler have 


Teſtimony againſt what is therein advanced only 


for the Sake of Truth, he ought to declare tha 


whole Truth, otherwiſe he is a falſe Witneſs ; and 
it muſt be done without Envy or ill Will, other- 
wife he is a ſuſpected Witneſs, and can have no 
Credit. And yet when the Objections come to 
be conſiderd, I am perſuaded it will appear, 


been groſly miſrepreſented, and that the Princi- 
ples upon which he builds have been the declared 
Senſe of our firſt Reformers, the Opinion of 
ſome of the greateſt Men our Church and Nati- 


on have produced, the firmeſt Friends to the, 
Proteſtant Religion, and to our Conſtitution both 


in Church and State; and that there is ſcarce a 


ſingle Paſſage from whence the Examiner would 
endeavour to draw an Odium upon its Author, 
but what ariſes from a voluntary Miſapplication, 
or a falſe Quotation of his Words. By falſe 
Quotation, I mean leaving out, or not connect. 


_ 


_ 
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wut mat Par & ic Sn” which mould 2 
otherwiſe 0 eſt boy, th the Force of Ji Argument, | $0 


The ift Objection then i is, That is Lord: 
Kip by deriving the Epiſcopal Power from 'a 
tele ie. vi. pry the Word of God, 
and from the Laws of the Land, 1 either contra 
dictory, or ſetting up a Claim of Independency 

on all human Authority. 

The Law of God is one of theGroynls of the Dr. and 
Laws of England, an eſſential and conſtituent PartStud: I. 1. 
thereof, and by being incorporated therewith does“ 6. 
not thereby loſe its divine Original, unleſs, the 
Author would inſinuate that claiming a Right 
from the Law of God is ſetting up a foreign 

Power. A Recognition therefore of a Right 

under- a divine Authority, cannot be called an 

original Grant by the Laws of the Land; yer Exam. 
wjhere a Statute is declaratory, what is thereby. 8 
declared may with great 3 be ſaid to ap- 
pear by that Statute. What his Lordſhip has 

aſſerted in relation to the Epiſcopal Power and 

its Original, is therefore to be taken both in a | n 
ſcriptural and a legal Senſe; in a ſcriptural, from | 
the Word of God; in a legal one, from the Sta- 

tute, which Sunk it to be ſo. But the Exami- 

ner would confine it to a legal Senſe; from theſe 

Words of our Learned Author, as quoted Mean: 
him: In that Senſe only be conſiders the Diſtiu- 3. 8. 

ce ion beteveen the. divine and human Authorit of Pref. Cod. 

cc our Biſhops.” But let us take the whole Sen-]. E. A. 
tence : If there were any need to ſupport this WL 

4 Diſtinction in a legal Senſe, (for in bat Senſe 

cc only I am now conſidering it againſt thoſe who | 

e contend, that the ſuppoſing a Juriſdiction in 

« the Church by a divine Right, is inconſiſtent 
„ with the Principles of the Reformation) ſun ß 
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« Support might rom thoſe very Au- 
4 thorities which have been ſo often alledg'd, 
« to prove the Furiſdiction of our Biſhops mere- 
ec [y human.” Where then is. the Abſurdity in 


conſidering it in one Light only, . againſt parti- 
cular Perſons,” altho' a ſtronger Evidence might 


be given for it? Has not the great Mr. Boyle con- 
fined his Lectures to Arguments drawn from 
Reaſon only, without any Prejudice to the divine 


Authority ? His Lordſhip is happy in the Choice 
of his Expreſſion, tho? perverted by a diſinge- 


* 
o . — 


nuous Adverſary. As to the Claim of Indepen- 
dency on all human Authority, the following 


Words in the ſame Section will falſify the Charge. 


4 It is by way of Diſtinction from this, ¶ vi. 


N 


be had, from thoſe very Au- 


the Authority of the Biſhop by the Word of 


God} << that Judge Hales, ſpeaking of the legal 
« Power of Biſhops, call'd it Juriſdiction in Fo- 
% 'ro exteriori, which is confeſſed on all Hands, to be 
« derived from the Crown,” viz, the external Ex- 
erciſe and Adminiſtration of Juſtice and Diſci- 
mike in ſuch Courts, and in ſuchWays and Methods, 
as are by Law or Cuſtom eſtabliſh'd in this Realm. 
Thus in the earlier Ages of Chriſtianity, af- 
ter the Roman Emperors had embraced the Faith, 
and before the Ambition of the Church of Rome 
had attempted an univerſal Empire; was the Di- 
ſtinction held of ſpiritual and temporal Power 
as ſeparate from each other, tho* both under the 
Guidance and Direction of the fupreme Civil 


Magiſtrate as God's Vicegerent. Maxima 


ce quidem in hominibus (ſays Fuſtinian) ſunt Dona 
& Dei a ſupernd collata Clementid, Sacerdotium 
, Imperium. Et illud quidem Divina mini- 
« ftrans, , hoc autem Humanis præſidens ac Dili- 
<« gentiam exhibens, ex uno eodemque principioutra; 
« que procedentia, humanam exornant vitam. 


$ * 


% 
= 


5 Gig very nn it ee e Enie athis 
. out, to make his C hallenges againſt thoſe 
Fathers of our —— and 5 two Univerſi- 
ties, who ma t to have adopted (what 
he calls) his vn wer, Miſtakes; ſince he muſt - 
be ſenſible, that what the Biſhop has aſſerted; in 
relation to the Epiſcopal Authoriry, from the 
Word of God, has been the uniform Opinion of 
the greateſt Divines of the Church of E- gland, 

and the conſtant Determination in the Ber 
Schools in both Univerſities. 5 

I ſhall mention ſome Ruburhtd from thoſe, 
whoſe found ning and true Religion are un- 
exceptionable'; and who have never been thought 
guilty of exalting the Power of the buten to 
the Prejudice of the State. 

Biſhop Stilling fleet ſays. That the Church igSermord 
a Society in its Nature, Deſign, Duties, Of- V — 
4 fices and Cenſures, really diſtinct from any? FOI 
« mere human Inſtitution - . Since the Church 

4 doth ſubſiſt by vertue of Chriſt's own Appoint- 

% ment, and That Church is to have peculiar 

«« Officers to'inftru& and govern it, it muſt fol- 

& low, that even in a Chriftian Kingdom the 
Church is a Society diſtinct from the Com- 

4% monwealth. “ 

And in another place he proves, That the Of Ex- 
power of the Church doth extend to the Expul- commun. 
ſion of Offenders from the Privileges of it, ae 
that the fundamental Rights of the Chriſtian? 423 
Church do not eſcheat to the Commonwealth 
upon their being united to a Proteſtant State. 

Biſhop Burnet, ſpeaking of the ancient Coun- vind. 
cils, and of the Engliſh Biſhops and others who the Ord.” 
were concerned in the Reformation, adds: As of the Ch. 
ce it were a great Scandal on thoſe Councils, to of p . 
a 8 OT that they had no — for vow they h 2 
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$ did, nd what — . of from the Civil 


the Parliament impowered ſome Perſons 
% draw Forms for the mare pure Adminiſtration 


GALE 


8e, Power; ſo it is no leſs unjuſt to ſay, Be 


4c of the Sacraments, and enacted that thoſe on- 


tec ly ſhould be lawfully exerciſed in this Realm, 


« which is the Civil Sanction; that therefore 
« theſe Perſons had no other Authority for what 
« they did. Was it ever heard of, that the Ci- 
vil Sanction z which only makes any Conſti- 


„ tution to have the Force of a Law, gives it 
« another Authority than a Civil one? The 


4 Prelates, and other Divine; that compiled 
« our Forms of Ordination, did it by vertue of 


«© the Authority they had bow n Chriſt, as Pa- 


« ſtors of his Church, which did impower them 
to teach the People the pure Word of God, 


25 and to adminifter the Sacraments, and per- 
form all other holy Functions, accor ding to 


« the Scripture, the Practice of the Primitive 
„ Church, and the Rules of Expediency and 
«© Reaſon: and this they ought to have done; 


„ tho* the Civil Power had oppoſed it: In 


e which Caſe their Duty had been to have ſub- 


«© mitted to whatever Severities and Perſecutions 


they might have been put to for the Name of 


Chriſt, or the Truth of the Goſpel. But, on 


« the other Hand, when it pleaſed God to turn 


„the Hearts of thoſe that had the chief Power, 
to ſet forward this good Work; then they 
6 did, as they ought, with all Thankfulneſs 
ce acknowledge ſo great a Bleſſing, and accept 
and improve the Authority of the Civil 
«© Powers, for adding the Sanction of the Law 
% to the Reformation, in all the Parts and 


Branches of it. So by the Authority they 


derived from Chriſt, and the Warrant they 
cc had 


* 


40 hs Prelates N — made thoſe rw 2 
< rations and Changes in the Ordinal; and the 
King and the Parliament, who are veſted -* + 
with the ſupreme legiſlative Power, added 
* their Authority to them, to . _ N 
« gatory on the Subjects. 
The Learned Biſhop, Poteer;' in his Tree Dr Petr 
. hich,” as the Prefade ſets forth, contains an Ac. . areh 
count of the Conſtitution, Government and Rights moat, 
of the. Chriſtian: Church, chiefly as they ave — | 8 
ſcribed by the Scripture, and the Fathers of the 
three firſt Centuzies,, has one whole Chapter of“. 212. 
the Powers which. belong to a Chriſtian Church, 
where he ſhows at large, what is the general Na- 
ture and Deſign of the Powers which belong to 
the Church; and that God has ftriftly appro- 
Priated the ordinary Exerciſe of the Eccleſia-p. 216. 
ſtical Power to the Officers of his Church in : 
their reſpective Stations. And amongſt the Pow- 
ers which belong to the Chriſtian Church, he 
ſhows, that one is the Power of making Canons P. 321. 
and Laws for the Behaviour of its Members in 
Spiritual Affairs, and another the Power of ex- b. 340. 
ecuting thoſe Laws. Under the latter Head, ge 
ſhows, firſt, That our Bleſſed Lord has entruſt- 
ed the Church, and particularly the Governors of p. 343. 
itz with Authority to cenſure Offenders, and to 
exclude them from its Communion. Secondly, 
That this Authority was conſtantly . „. 367. 
and held to be of Divine Right in the firſt Ages 
of the Church. Thirdly, That it is moſt agree-p. 396. 
able to Reaſon, and the general Senſe and Pra- __ 
Etice of Mankind, that the Church ſhould exer- * 
caſe this Authority. * 
Dr. Sco: likewiſe, in his Cbriſian Life; ſhows, II. 
at large, That Chriſt - hath erected a Spiritual part 2. 
"4-1 | Govern- 7 384: 
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P. 439 


Dr. nales 

Churc 

and Clergy _ 

of England 
t. 

Sec. 49. 


p. 23. 


3 Vol, 
u. 4 


View of 
the Civil 
and Eccl. 
Law. 
p. 214. 
1 Cor. v. 


and 


Canons for the Security 
- /Church's Peace and good Order: And another 
aan Juriſdiction "which. 


is to execute that 


deen wy 5s eri T0 — th Bo Wo 
and Prefervation of — * 


Chriſt hath eſtabliſhed in the Church. 
Our moſt Reverend Metropolitan; in bu Dil. 


pute againſt Dr. Atterburq 
of every Dioceſe has, by Divine Commiſſi- 
ower to govern the Church of Chriſt aver 
which he is placed; that this was the conſtant 


on, a 


aſſerts, That the 


Senſe of all the ancient Counſels and Fathers of 
le Church. 


And amongſt the Foreign Proteſtant Divincs, 
| T urretin in his Diſtributiones Theologie, &c. pro- 
Queſtion : - An Eccleſiæ aliqua — 
Spiritualis competat, diſtincta d Polit 
maintains it fully in the Affirmati e. 


poles this 


ttcd ; - 


It the Examiner had wanted only Scrigurdl 


Authority, an Author, to whom he a 


ppeals, 


would have referred him to it (Dr. Ridley) In 
e the Example of St. Paul, which never goeth 


ce to any Tem 


poral Power to puniſh the Inceſtu- 


«© ous Perſon, altho' there were ſundry Laws, 
e both in Greek and Latin, written of theſe 


« Matters, aun doth it 57 1 the Spiritual Sword 


„ alone.“ 


The Truth is, this Point 1251 Pay the 8 
jedt of Controverſy between the Papiſis and us, 


ever ſince the Eſtabliſhment of the Reformation 


under Queen Elizabeth : The Popiſh Writers 


"7 


ub- 


have all along upbraided the Church of England 


with being a meer Parliamentary Church ; 
our Writers have all al 


mation in that Point, as knowing, 
mw and. Powers 15 a R Church, as 


and 
defended the Refor- 
That the 


ſuch, 


i longe r any — 
the Church 35 nid upon the Publication of his 
Book, not only de Church. of England, but 
| broad, took Occaſion to ex- ; | * 
—— confute that ner Doctrine, by main-„- 
taining an Authority in the Church, after. * W 
State's becoming Chriſtian! as well as before. So 5 
that in truth, this Point is ſo. far from needing * 
either Explanation or Support, that the Subject 
is exhauſted; and as there was no Occaſion to 
call for either, fo this Writer had Len Right to 
call for them, becauſe. the Introduction to the 
Codex. Furis, &c. profeſſedly treats of a meer 
Human Right as recognized (together with tze 
Divine Right) by ſeveral 5 Acts of . 
Parliament, and of no other Right. Neither 
could the Learned Author, with any Propriety, 
have forſaken his dubject, which Was a Legal 
Right, and ſallied out into a Point Which 41 not 
concern that Subject, viz. a Divine Riglu. 5 
_ However, to gratify this Writer's Curioſity, | 

and to let him ſee that this Claim of a Divine 
Right, is not now firſt ſet a foot by ſome aſpi - 
ring Eccleſiaſtick as he and others would ſuggeſt, i 
1 was willing to ſet him and his Readers * 
upon that Head, and to let them ſee that it is 

a Point which the Writers of the Church of 
England have uniformly maintain'd ever ſince 
the Eſtabliſhment: of the Reformation. And 
the Reaſon why I have referr*d-him to the Wi- 
ters of a more modern Date, is, becauſe their 
Books are in every one's Hands, and the Tra- 
r 8 and full, e the Piſton, of - 


hy Orford '%, 
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the- —— in a 


wing 
Book, which he ' falfly calld, The Rights ef the © 


Cbriſtian Church, while he was labouring do de- 
ftroy every thing that could properly come under 
that Name. And yet the Examiner may have 


had the Pleaſure of ſeeing him conſtantly em- 


ploy'd in exerciſing the King's Supreme Eccle- 


 Laftical Power in die all Commiſſions of Be 


8 4 n 

Great Streſs has been laid upon the. "Goat 
miſſions for the Exerciſe of Juriſdictions, granted 
to Archbiſhop Cranmer and others. But if this 
Writer had not been blinded with Zeal for -a 
Cauſe, he muſt have ſeen that. the Clauſe in 


thoſe Commiſſions, (Prater & ultra en quæ tibi 


ex ſacris literis divinitus commiſſa eſſe dignaſcun- 
zur) made them an Argument againſt him, 


eſpecially when —. with the Clauſe in 


the ſeveral Acts of Uniformity, upon which the 
Author of the Codex Juris, G&c. founds the 
Claim of a Divine Right, as recognized by the 
ſucceſſive Parliaments, that confirmed the ſaid 
Acts, whereby the Biſhop is required << to cor- 
C ret? and puniſh * ing to ſuch Authority 


„ as he has by God's Word, and as to him 


«© ſhall be committed by the Ordinance of this 2 
„ Realm. a CE nl 

But what can be ſaid 1 015 r this Wr 
ter, who could ſink a Clauſe of ſo great Con- 
ſequence in the Argument he treats of, who 
would infer that theſe Commiſſions prove a meer 
Hum an Authority, when they expreſly likewiſe 


-acknowledge a Divine one; or how can a Reader 


depend upen his Veracity 3 in any other Point, 
who ſo groſly prevaricates in this? Surely thoſe 


two pr upon the 1 Subject, a rela- 


L n e Ts pp 3 " TP * 75 2 
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ing to the ſame-Perſoh, - 
Reg, may well be low as win 


br Co. 


Pata thats the Diſaſe f thoſe Comm. 
ſions, and the Biſhops: having exereiſed Juriſi 


diction in their 'own Name, and under theit own 
Steals: ever ſince the final Settlement of the Re- 
formation under Elixabetb, juſt in 'the - 
ſame manner as they did before the Commiſ— 


ſions were granted, is a much ſtronger Argu- 


_— gainſt TION than any thing that can be 


1 — in ſettling, and when it was na- 
tural 2 — other Caſes) at the 
firſt quitting of- one ee to be carried i _ 
„ | 


The aste awelly much upon the ancient | 


—Pradtice before the Conqueſt, of the Biſhop and 
Sheriff fitting together in the ſame Court. This 
is a Point about which a great deal has been 
written by our Aniquaries and Fiiſturkins,/ and 
he might be willing to take this Occaſion to 
mo- his Reading: But all he has fakd: upon it, 
as applied to th# preſent Subject, receives a 
ſnort Anſwer, which is, That it is nothing to 
the Purpoſe. Who knows not that Chriſtian 


Princes gave the Cox g niſſonce of many Temporall 


Matters to the Biaps! And as they gave them, 
they might undoubtedly determine in what Place 
and in what manner they ſhould be heard; nor 
has any one been ſo abſurd as to ſay, that the 
Biſhops enjoyed' the Cognizance of thoſe Things 
by a Divine Right 7 which is the ſingle Point 
under Conſideration: And therefote to make 
that Fact of auy Force or. Significangy in the 


8 Caſe, he Wall. have em, that they 


prox 


* * 


4 


upon each n and one would alſo 7255 


the Dye of them, while che Re. © 


„ | f * * 8 . 
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and inflicting other Cenſures of a Spiritual Na- 


| ſures? No, by Corporal Pun 
flicting thoſe Puniſhments and Mulcts, and 
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ſures, and that in thoſe Days the Biſhop did 
communicating - 


ture, upon vicious and irregular Perſons, ac- 
cording to the Practice of the Church in the 
firſt Ages of Chriſtianity,” and the many ſubſe. 
quent Laws and Canons directing them ſo to do. 
He has indeed ſaid, that Vice was puniſnh'd in 
that mixt Court: But how? By Spiritual Cen- 
| — Pe- 
cuniary Mulcts. And who doubts but the in- 


Proper Enquiries and Examinations in order t 
it, may at any Time be lodged in the Hands, 
either of Eccleſiaſtical or Civil Perſons; as in 
our Times Eccleſiaſticks, as well as others, - if 
they are in the 1 of the Peace, may 


have their Part in inflicting Temporal Penalties 


upon all Offences, againſt which any Temporal ©. 
Laws have been made? But the Point he ought ' 
to have laboured, and that alone could do him 
any Service, was, That the, Sheriff had as good 
a Right to inflict Spiritual Cenſures, ag, the 
Biſhop had to inflict TemporM Penalties : And 
that the Rule laid down by Bradton, who wrote 
in the Time of Henry III. had not. always been 


Lib. 5. c. the Rule, even in the Men Times: Si pro pec- 
2. n. 5. cato def tranſgreſſione fuerit pgnitentia injungenda, 


* 


Juden Eccleſiaſticus habet Cognitionem, quia non 
pertinet ad Regem injungere pænitentias nec ad 
Judicem Secularem. And this, I hope, he will 
not attempt to do. | E167 


+ But that his Inferences from Antiquity may | 


not be wholly neglected, it may be proper to 
2 into the Foundation of his Conjectures; 
and it will appear that his Cenſure ariſes from 


gas 


Mut not. from his 1 


Ti F. 15 


ordſhif ii 
He aſſerts, That till the Co nqueſt, {if not 
ce confiderably later) Matters, bb have fince 


C rome. under Eccleſiaſtical Cognizance, were 
« heard and determin d in common with other 


TY 


« Suits in the County Court, call'd the - Sheriffs 


« Tour} z where the Biſhop and Earl, or in his 


« Abſence the Sheriff, fat together. The Hun- 


« dred Court likewife had this Sed Juriſdicti- 
« on, and was held before the Lord of the 
«« Hundred a 


98 regard, to Matters ſuppoſed now to be of Spiri- 
te tual 


the Eccleſiaſtical Judge. And 
cc the Proceed ings in theſe Courts, as well with 


oOgmzance, as thoſe called Civil, were 
« not according to the Courſe afterwards intro- 


« duced with the Practice of the Canon Law, 


40 but in the Engliſh Method of Furies. 
On the contrary it will appear that the Bi- 
ſhops s had jdiſtinEt Courts and diſtinct Laws from 
emporal; that the Cenſures of the Church 


To proving ſufficient for the Suppreſſion ot Vice, 


Temporal Laws were made to- inflict likewiſe 


Temporal Puniſhments 75 n the Offenders; and 
in theſe; Courts, where Tu 

inflicted, the Biſhop fat as Judge, together with 
the Civil Magiſtrate, After the Conqueſt theſe 
Courts were totally ſeparated, and the Biſhop 
was confined to his ow Court, and to proceed 


Temporal Courts only inflited Tempo ral Pu- 
niſhments, Notwithſtarding this, the ſame 


Cauſe might be tried in both Courts; in the one Arti. Cler: » 


ch Puniſhments were 


according to the Ecdleſiaſtical Laws, whilſt the 


for Damages, or Amends for Breach of thec. 6. 2 Inſt. 


Peace; in the other for Correction, and inflicting Gef 622 


Eccleſiaſtical Cenſures: and it is a very modern 
Doctrine, that where the Temporal Courts can 
Fan the Eccleſiaſtical, ſhall not; and Lord 

3 ED wn 


. 6. 1 
E 


Eccl. 


Laws. 


* 


: 5 3 | *.) 4 
Rep. p. Coke fays, . It was reſolved a 
: the 85 S in 8 Caſe, rd by the Act con- 


40 cerning the Uniformity of Common Prayer, 
c being in the Afirmative, doth not abrogate 


« or take away the Juriſdiction Eccleſiaſtical, 


4. unleſs Words in the Negative had pen ad- 
&« ded, as and not otherwiſe, or in no other man- 


ec ner Or form 3 and this al areth by the gene- 


ce ral Rule in all our Books. * And itgras fur- 


ther reſolved, that The Temporal and Ec- 


« cleſiaſtical Law have ſeveral Pmuceedings, and 


&« to ſeveral Ends; the one being Temporal, 
« to inflict Puniſhment on the Body; Lands, 
c or Goods; the other being Spiritual, pro 
&« ſalute anime ; The one to puniſh the outward 
« Man, the other to reform the inward - - 
« Then both their diſtin? and ſeveral Juriſ- 


dictions conſiſt and ftand well together, and 


« do join in this, to have the whole Man! in- 
« wardly and outwardly reformed. 
In the Laws made upon the League Verben 


Lambard, King Edward the Elder, and Guthrune the 


. 41. 


Præf. 2. Cenſure, via. Temporal Penalties are to be pro- 


31. 


Dane, it is ſaid, „ Leges humanas (propterea 


« quod pro explorato haberent, nolle Me his 
« quamplurimos aut in Officio contineri ſuo, 
c aut Eccleſiaſticæ morem gerere Diſs cipline ) con- 
* ſcribendas curarunt, eaſque Chriſto cum Rege 
% communes promulgarunt, hijs ut eorum coerce- 
&« retur temeritas i Epiſcopi imperata obedire 
& noluerint. 


a 


From this Law may be inferred, that in the 


| moſt ancient Times, the Biſhop had originally 
the Care of Eccleſiaſtical Diſcipline ; and Tem- 
poral Laws were made in aid of Spiritual: That- 
his Lordſhip's Expreſſion can in no wiſe deſerve 


“ yided, as a further Terror and Puniſhment to 


„be, 


er A neee the Cenſures of | 


1 - F 
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„ ſince for this purpoſe they were 
<<. rig _ provided,” Did tholeLawsthenwhich 
"ela to 2 Diſcipline before theſe 
Temporal Laws were made, bind the Laiety or 
the Clergy only? It muſt be admitted they 
bound the Former, for the Biſhops Power alone 
was ſuffieient to compel the Latter; nor were 
they in ſuch caſes ſubje& to the Temporal Juriſ- 
diction but by the Force of Temporal Laws. 
In the Laws of Edward the Confeſſor, which 

were a Collection of the ancient Laws of the 
Land, confirmed by the Conqueror, upon the Lamb. 2 
t made upon the Oath of twelve Men; 


are diſobeyed 


% 


Repor 
learned in the Laws, choſen ont of every ComLankart 


ty, it is ordained, «+ Si quis arrogans pro Epiſ- Ib. c. 3. 
„ copi Juftitia emendare noluerit, Epilcopus 
«© Regi notum faciat: Rex autem conſtringat 
<« nmalefactorem , ut emendet cui foris- fecit, ſcili- 
&« cet primum Epiſcopo, deinde fibi ; & ſic 
te erunt Duo Gladii, & Gladius Gladium Juvabit. 
If theſe Cauſes were to be judged in the County 
or Hundred Court, and to be tried by a Jury, 
the ſane Court had Power to enforce the Judg- 
ment, and the Biſhop could have no Occaſion 
to apply to the King for Aid, How opprobrious 
is it then to Royal Majeſty to term his Mini- 
ſters in ſuch caſes only 7% Church's Hangmen ! Exam. p. 
But to ſhow further that they had then diſtinct77 
Courts, it appears from the ſame Laws,. that 
they had even Juriſdiction in Temporal Matters 
in their own Courts, call'd Eccleſiaſtical Courts, 
over thoſe who were their Tenants, or lived 
within their Diſtrict; and an * lay from 
em to the Crown in ſuch Caſes. Quicun- _ 
que de Eccleſia aliquid tenuerit, vel in fando — | 
% Eccleſiæ manſionem habuerit extra” Curiam ꝑdvardiĩ 
| « KEccle-c. 5. 


e. 4. 


7.19. 


0 notis ad 
h Eadm. p. 
ö 165. 
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i Ectleſiafticams configs non, RO Py 
4 foris-fecerit, niſi quod abt in C uri Becle- 
« 'fjaſtics de Recto defecerit. * And eyen in the 
Tempora! Courts their Cauſes had the Prefe- 
De Ubicunque Regis Juſtitia vel cujuſcun- 
« que ſit placita tenuerit, fi miſſus Epiſcopi ve- 
«« niens illuc cauſam aperuerit ſanctæ Eccleſiæ, 
40 ipſa primitds terminctur, juſtum eſt enim ut 
« ubique Deus præ cæteris honoretur. 
Is his Lordſhip then ſetting up a Power un- 
known to the Conſtitutipn, who 1s only conten- 
ding for a diſtinct Right of Juriſdiction in Spi- 
s, which tho* much reſtrained b 
the Temporal Courts, was never denied to be- 


[; long to the Biſhops, 'from the earlieſt Ages of 


our Church and Nation, but was enjoyed by 
them, without Interruption, before ſome of tho 
Courts, which now prohibit them, had any Ex- 
iſtence themſelves, diſtinct from the King's 


Spelm. Pt. Bench; for the Exchequer was ſevered ay it 
2. 5. 220. in the Time of illiam the Conqueror, and the 


Common Pleas by Magna Charta in the Time 
of Henry III. and however the Bounds thereof 


may have been altered, yet a Subordination to 
the 7 emporal Courts in Eccleſiaſtical Matters was 


never before contended for. 
But to proceed to the Foundation of, the Exa- 
miner's Aſſertion, from whence he would prove 


(what he calls) his Lordſhip's Miſtake. He 


thinks It has ariſen from ſome modern Tran- 
c {lations of the Laws of Edgar and Canute, 
ce which treat of the County Court.” The Words 
are, And thaer ſcyre gemote Wiſceop and ſe 
Ealdozman an thaer aegther taecon ge Goves 


Selden in gthte ge WMoruldes rihte: According to 


Brompton's Tranſlation, Et interſit preful Comita- 
tus & Aldermannus, & ulrique doceant Dei Rectum 
S feculi : ; 


112 
* 
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11: 


8 8 fecul | 
illus Dizetfis 76 e Fe e interſunto, gue. . Page 
rum aller jura 


or may be rendered 7am 


count of. it, in his Treatiſe of ©: 


« cal 
c and Reverence of the Church, and their Duty 
40 therein towards God and the King, 
<< tothe Word of God and Divinity : Then the 


hs GOL Or 9 1 
3 8 7 * of 


GG 7 56 
r according * Cui idem 3 


64. 
wing alter humana populum edo. ba 
ceto; Or as Pr. Wilkins, "Iuterhit 45 Epiſcopus '& Pr. Wil. 
Senator & Poſte . do 7 tam Divinum jus quam kins LL. 
bumanum.;-——.or' Ft ibi ubique- doceatir, &c. Edgari 


Yet though the Tranſlation, from t the Joining of“ 5: 


the Words thaerae ther, 'Or is}oining them, 
may be di ferent, 1 7 Se nle 3 18 Ny lame, 5 the 3 
Word ge being repeated fignikies, alter & alter ; ; 
Ef quam, and mult im- 
ply a ſeparate Office, unlels. we could irnagine, "3 
that the Alderman; was to ſtruct. the People in in 
God's Law, and not the Biſhop. - 3 yon 

The Learned Sir H. So 7 ives "is Np, 2. þ 
e ancient Go: 54. 
ernment. of England. Before they entered in- 
<. to any. .Cauſes (as it is commanded” in 
« Laws of: Canutus i) the Biſhop gives a ſolemn 
« Charge unto the eople, touching Eccleſaſti- 
atters, opening unto them the Rights 


* 


according 


« Alderman, in like manner, related to them the 


„ Laws of the Land, and their Duty. towards 


« God and the King, and the Common- 
« wealth— Is it pofſble then that the differ- 
ent Tranſlations could create any miſtake, When 
the ſubſtance. is the ſame in all? 

His Inference from the Charter of the Con- 


cc Proprerea, mando & Regia Authoritate'; præ· Seid. ad 


“ cipio ut nullus Epiſcopus vel Archidiaconus * Fa 


00 S ao in Flundrer qe teneant; 8 nec 
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2 de . caula vel culpa interpellatus 
« fyerit, ad locum quem ad hoc Epiſcopus ele 


c gerit & nominaverit veniat, ibique de cauſa 
cc. 125 reſpondeat, & non ſecundum Hundret, ſed 
e ſecundum Canones & Epiſcopales leges, rec- 
Exam. p. tum Deo & Epiſcopo ſuo fatiat.” His Infe- 
fence is, „That the Matters wherein this 
« Charter is ſuppoſed to have given the Biſhop 
ce a ſeparate Juriſdiction, were before that Se- 
ce paration cognizable in common with other 
& Cauſes according to the courſe of the Com- 
« mon Law.” Whereas from this Charter it 
evidently appears, that there were Canon and 
Epiſcopal Laws, diſtinct from the Laws of the 
Hundred or Common Law: And whereas it 
likewiſe appears, from the before- mentioned 
Laws of Edward the Confeſſor, that they had a 
ſeparate Eccleſiaſtical Court, and alſo ſat, as is 
allowed, with the Sheriff in the Temporal Court; 
this Charter confined them to their own Courts 
and to Spiritual Cauſes: And leſt it might be 
thought that the temporal Authority, they had 
before, was to attend them there, forbids them 
to proceed according to the Laws of the Hun- 
dred. As this was a reſtraining Law, they had 
no great Reaſon to ſtruggle and to take Advan- 
tage of the Troubles of the following Reigns, 
to ſettle this limited Jurifdiftion. But what 
Strains will not this Author make for the ſake of 


a Reflection on the Clergy. 
As to the manner of puniſhing Inceft, as he 
has not referred us to the Law, I muſt take no- 
ticeof thoſe of Edward the Elder, and Cannte : 
Lamb. p. In the former, Qui ſædo ſe polluerint Inceſtu, eorum 
erg qui fuerit ſuperior Rex habeat, inferiorem Epiſco- 
& Gu. Piss, ni citius cumulate Deo & hominibus compen- 
throni. | ſarint, 


# 


; — 
S9 7 


5 


| . 
4 ee yon Capitis — ive multtd, 
ſive rerum ſuarum omnium amiſſione compenſalb. 


A 9 


Reo aft ft rg Es 


Diſpute againſt Dr. Aiterbury, who. aſſerted, 


1 ; 
1 A 


i gu fluprum Ineeftum | 


But as theſe were Temporal Laws, I have before 


obſerved, that they were on ſupplemental to 


the Biſhop's Power, becauſe the Cenſures of the 


Church proved weffectual, as the Preamble to 
the firſt declares. 


The Examiner fays, © That he has Dag told. PE. 
« by Tome learned Men, that none of the Bi- 


„ ſhops for the firſt 300 Years after | Chriſt 


« claimed any ſeparate excluſive Powers for the 


* Exerciſe of Church Diſcipline, bur left theſe 
4 Matters to the Provincial and Dioceſan Con- 


« ſiſtories, which in the purer Ages of the 


„ Church, were compoſed of Biſbops, Clergy 


% and Laity. | 8 
To let Kien ſee that he has been grofly miſin- Bp. Poier 


formed in every Article of this Clauſe, I willof Church 
refer him to ſeveral very learned Writers, whoGov. p. 
have treated upon this Subject at large, and and 2 
ſhown, that in the moſt early Ages of the 72 


Church, none but Bifhops, not even Preſby- 594. 85 


ters, unleſs commanded by them, did exerciſe tion of the 
Church Diſcipline ; and that the People never Picipline 


had any Part in thoſe Matters, further than of (I 


rian A 
being preſent, if they pleaſed to Petition, Re- — Pp; 


_ Preſent, Sc. but without any Shadow of Power to 412. 


or Authority in the Buſineſs of theſe Aſſemblies. - 427, 
And his preſent Grace of Canterbury, in the? bo. tad. 
Pol 

that the Prefbyters had from the Beginning ah Diſe. ) 
equal Right of Place and Authority of Voice in 115: 135. 
the Councils of the Church with their Biſpops, e. 3 
ſays, This was not wont to be accounted the 


andClergy 
« Church of England 8 nor can it tend of Exg / 


2 | 6c = TY 62 e 


4 to any n E thin; „ fink „e very 


ce the P recbyterian with a new Argument E 


e gainſt it.” He refers us likewiſe to Dr. Be- 
Cod. Can. veridge, who ſays, Omnia per ſingulas ætates 
Vind. « communia Eccleſtz negotia per ſolos Epiſcopos 
Prom. n. a & nonnullos ſubinde Presbyteros, Epiſcoporum 


Foundation of our Conſtitution, and Furniſh © | 


1 « ſuorum locos tenentes, in Concilio con gregatos | 


&« tranſacta ſunt.” 


This will ſhow him how idle and gfomdleſs 


#. 13. his Conjecture is, That when Chriſtianity be- 
came the publick Religion of the Empire, the 
People firſt, and then the Clergy, withdrew from 
the Provincial and Dioceſan Conſiſtories, as he 
calls them, as a troubleſome and expenſive At- 
tendance; and that this was the only F ounda- 
tion of Epiſcopal Juriſdiction. But if all this 
were true, as it is certainly falſe, it ſtill ſappoſes 


an Exerciſe of Spiritual Diſcipline in the Chriſtian 


Church, as ſuch, after the Civil Power became 
Chriſtian, and can therefore be of no Service 
to an Eraſtian, whoſe fundamental Principle is, 
That when the Emperors became Chriſtian, all 
the Power of the Church, as a Church, did 
' ipſo fallo ceaſe. And as to the firſt Chriſtian 
4.14 Emperors inveſting the Biſhops with a Real 


Juriſdiction, which was before Nominal, the 


Suppoſition is ſo void of all colour of Proof, 
that it is a wonder how it could fall from the Pen 


of one, who pretends to write about the Affairs 


of the Church in thoſe Days. It is true, that 
the Emperors found the Biſhops in Poſſeſſion of 
the Power; and as they knew it was a rightful 


Poſſeſſion, it was juſt in them to ſupport the 


Biſhops in the Exerciſe of it ; and; to make it 


more effectual __ the Obſtinate and Dilobe-. 
dient, 


— 
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Py they S the becher Arm' 0 their 
Affiſtance,”” | 5 on n 

I chen the ore: 65 the Chan ar 
Clergy for Correction and Diſcipline; as ground. 
ed on the Word of God, which the Examiner 
calls a Fundamental E rror, was the received 
Doctrine of the Primitive: Church, and practi- 
ſed from the earlieſt Ages of Chriſtianity ; if 
the ſame Power which they had, before the Em- 
perors were received into the Body of that 
Church, continued ſtill in them, tho' ſupported 
by T emporal Laws; the ſeveral Statutes which 
were made upon the Reformation, muſt, ac- 
cording to the common Rule of Interpretation, 
be ſo conſtrued, as to be conſiſtent with other 
Laws and Statutes, and conſiſtent with the Prin- 
cCiples upon which the Law of the Land is 
founded, one Ground whereof. is the Law of 
God. And altho* the Church does in its gene- 
ral Signification comprehend the whole Body 
of Chriſtians united in the ſame Faith, yet ac- 
cording to our Saviour's Inſtitution there are 
diftinct Offices in that Body, which Oy Lame 
liar Powers annexed to chem. 1 1 


The Eule will be lo Sib: as to allow 
that i in all great Changes and Revolutions in Go- 
vernment, whether of Church or State, many 
Things have been done during the Heat and 
Confufion attending ſuch Changes, which upon 
cooler Thoughts, and in a more quiet and ſettled 
State of Things, it has been found neceſſary 
to review and explain; and it is very common 
on ſuch Occaſions to go from one Extreme to 
the other. At the Reformation, the great 
Points were, Firſt, to abolifh the uſurped Au- 


er of che Pope, and then to declare the 
3 | 5G 


"To 21 * hy 1 
King to be ſupretne Head of the Church, ith +, 
general Powers, not unlike thoſe that the Pope 
had exerciſed; all which was to be expreſſed 
in the ſcrongeſt manner that was poſſible, to be 
an effectual Bar againſt the Return of the Papal 

Authority. And as to the veſting Eccleſiaſtical 
Juriſdiction in the King, our Laws have always 
conſidered him as Mixta Perſona, and Cuſtos 
Utriuſque Tabulz, and ſo a prope of 
Eccleſiaſtical, as well as of Civil Power; in ſuch - 
manner as had uſually been exerciſed by Chri- 
ftian Princes within their Dominions, antece- 
dent to the uſurped Authority of the Church of 
Rome. 
But the bare veſting of Authority i in the King 
to be exerciſed on ſuch Occaſions as he ſhould 
think proper, did not aboliſh the ordinary Autho- 
rity and Juriſdiction of the Biſhops in their ſeveral 
Dioceſes, nor infer that the Exerciſe of it ſtood 
upon another Foundation than it had done be- 
fore. This muſt be proved by Negative Ex- 
preſſions in Acts of Parliament, declaring that 
their ordinary Authority was taken away, and 
that nothing remained to then as Biſhops, but 
what they were to derive from the King ; or 
be proved from Facts (in Practice) which ne- 
ceſſarily ſuppoſe and imply it: But nothing like 
this appears in any Act of Parliament for eleven 
he Years after the Supremacy was veſted in the 
Crown, when indeed it is declared that Arch- 
biſhops, Bifhops, Archdeacons, and other Eccle- 
ſiaſtical Perſons, have no manner of Fu riſdiction 
Ecclefraſtical but by, under and from his Royal Ma- 
jeſty. But it muſt be remember'd, that this Ex- 
preſſion is in the Act, which enables Lay and 
married Perſons to be Judges and Regiſters in 
the Eccleſiaſtical Courts, and ought therefore 
to 
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be inter in Acco amodation to the De: 
ſign of the Act, 1. e. as relating to ſtanding 
Officers in Eocleſiaſtical Couria, and to the Ex- 


erkiſt of Juriſdiction in ſuch Courts, which is 


what we properly mean by Eccle/taſtical 74 
riſdiction, Ly 7 is * denied to be a Privilege 
detived from the Civil Powet, and abject as at 


all times to Regulations from thence. But Ju- 
riſdiction Eccleſiaſtical is one thing, and Spiritual 


Poꝛver and Authority another; one is an inherent 
Right, and the other the Power of exerciſing 
that Right in ſuch a particular manner as the 
Laws of the Land allow and warrant. | 

The like Anſwer is to be given to a like 
Clauſe in the Act 1 Ed. 6. c. 2. which requires 
Proceſs Eccleſiaſtical to be in the King's Name, 
and only teſted by the Biſhop, and that the 


| King's Arms be ſet in every Seal of Office and 


Juriſdiction, viz. That all this evidently relates 
to the ordinary Courſe of Proceedings in the 
Courts eſtabliſhed among us by Law and Cuſtom, 
which have Cognizance of many Matters of a 


Tempora Nature. And it is remarkable that the 


Preamble which leads to the enacting part of 
that Clauſe, particularly mentions, That all 


Courts Eccleſiaſtical within the Realms of Eng- 


land and Ireland be kept by no other Prue or 
Authority, either Foreign, or within this Realm, 
but by the Authority of his moſt Excellent Majeſty. 

Add to this, that the Act ſpecially provides, 
that Collations, Inſtitutions and Inductions (which 
tho properly Fudicial Acts, are not diſpatched 
in the publick Courts) may continue to be 
made by the Biſhops, under their own Names 
and Seals, as they have heretofore accuſtomed. 

But whatever was the Defign or Extent of 


this Act, it was 3 declared by the 
C4 twelve 
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+» twelve Judges, 13 Car. 1. to be repealed and 
| , . eget” 
As it appears by the ſeveral Statutes, that the 
Eccleſiaſtical as well as the Civil Juriſdlidtion ia 
derived from the Crown, ſo it has always been 
admitted that Archbiſhops and Biſhops have bx 
the Laws of the Land Eccleſiaſtical Juriſdicti- 
on under his Majeſty, annexed to their Places 
Halt's and Offices primarily and originally in their own. 

5 jane s, Right. And therefore, as to the other Argus 
7.30 ment, from the Commiſſions taken out by the 

Archbiſhop and Biſhops, many things may be 
truly ſaid; that there was no Law obliging them 
to take out ſuch Commiſſions, nor can we tell 
upon what Motives or Inducements it was done; 
that it does not appear that all the Biſhops took 
out Commiſſions, nor can we tell how many 

did; that they who took them out might think 
the Spiritual Powers belonging to them, as Bi- 

ſhops, ſufficiently acknowledged and ſecured 
by the ſaving Clauſe, Præter & ultra ea que tibi 
ex facris literis divinitus commiſſa dignoſcuntur 
and that in the ſame Reign in which theſe Com- 

. miſſions were taken out, there was firſt a Par- 
liamentary Recognition of a Right in every 
Biſhop to corref and puniſh according to ſuch 
Authority as he had by God's Word : A trouble- 
ſome Clauſe, which: this Writer would fain get 
rid of, but cannot. And to ſhow the Diſtreſs 
he 1s under, he would even make it a Doubt, 
what the Authority is which the Act declares 
to belong to the Biſhops by God's Word; when 
nothing can be more clear upon the Face of the + 
Clauſc itſelf, than that it is a Right to correct 

and puniſh (in an autboritative way) ſuch as be 
unquiet, diſoledient, and criminous within his 
Dioceſe, And, I dare fay, no mortal Man, 

TS -; | from 


24 N 7 1577 


" * be hb Kaba mau + +6 q —_— I: a wm Z * 2 MEL N 
N i x - : 2 2 2 
8 . . i... ad — Ao * wr ORE <font - + hoe er 1 3 * & . 8 — 
2 — ine 2. 3 — — * ge” — 2 — —— 4 6H oe a nth Pl k. > 2 ä — . — 8 225 2 — ned * q 2 . l 
FR —— — A 5 8 — — — > — — y Av ory — * * _ A 
— 4 — — * . —— — — 8 — 2 22 , « ; 
. . . ATE ey nom. ey ir ogg up Re es ̃ 3 — ö „„ I 
$a : * 2 Eh fo? . D "5 e — 
— by . — N — — 1 — N Ie — — * ” 
, - bo.” 1 K "IM 9 NN 2 4 * - <8 — E KAR +4 , ö 
TWG r . * r n 9 WL $onnh 2 
oy 4 ä — - — — —— - — wt - — 4 2 * 


= 224 — * ELD aſi? n 7 7 * "he $ 3 1 
©, l £ 1 — 2 7 1 * PRI 8 A —— £ 
— . 2 e ee 2 „EEC UTTER aA" — 1 —— 2 — bo; 
2 : y pr Ros > D 28 8 ——_— wy : "FREY 2 5 — : r 1 
* - b 7 x o — er — ee — — 7% ana ve 2 wwe , . - 7 3 ; 
— r : $5 Pr omgdmer—ereoome re Cort N e SS EL TDN 8 
2 q 2 — \ _—— 2 — * * 4% — Wo - Gt * 2 : 
— 1 > . 8 | v0 — a < — = — - b * _—_— - - 2 
5 2 — —— - — =" * 3 - <p. ” * 1 n SAT > I 2 2 om - 1 —— — muy ” 

. : 3 = = & — ta ab we e if « — ä — — - : 1 2 — — 
» * . ow” n =P: —— — — — 4 4 — A . N 2 2 7 8 . x 

2 —— — * o — —— — ———— 


** OT MARY ET” as 

E n 8 

. TS CTY 
=O 18S 
8 .. ” 


= N 
C * rs 88 
reer 


f 
75 1 


5 3 

1 I} 15 
949 BD 
7 EF 0 

b 47:4 8 

: «P's 

\ 1779 * A 
_ 


1 * 


* n F —— mY 8 1 
7 p g 


6 
e 1 
— 


— intending to viſit his Whole Realm, had in- 
Hibited the ſeveral Biſhops, or ſuch of- them at 


om che time of Edegars 6 5. to > ts De as 
ſtood any. 2h thing by. the Clauſe, but the puniſh-/ 


ing Wick kednels | and Immorality by Spiritual” 


Cenſurss. 
If we look. into the Commiſſions granted by Was 


1 8. (one of which was to the Biſhop Rights, 
| Hereford): we ſhall find that the King having S. 1 


appointed Cromwel] to be his Vicar-General, m_ _ 
hers 


leaſt as he-thought proper, from exerciſing a- 
ny part of their Juriſdiction as is uſual in all 

caſes upon a Viſitation.— 6 Ne pendente viſi- 

c tatione noſtra ea quæ ſunt Juriſdictionis exer- 
« cere attentares ſeu attentarent per alias literss 
5 inhibuerimus /-- - - Quia tamen ipſe Thomas 
TY Cromwell tot & tam arduis negotiis impedi itus 
6. extitit, ' quod ad omnem Juriſditionem | no- 
« bis ut ſupremo Capiti hujuſmodi competen- 
$5. tem ubique locorum expediend. non ſufficiet : 
«+ Nos igitur tibi vices noſtras ſub modo & for- 
« ma inferius deſcriptà committend. fore, Te li- - 
« centiand. eſſe decrevimus -- ad ordinand: Igi- | 


„ tur - inſtituend. Teſtamenta ' proband. Sc. 
$6. Teque licentiarnus per præſentes ad noſtrum 

bene placitum duntaxat duraturas. Quacunq; 
«6. Inhibitione ante dat. præſentium Emanat, in 


« aliquo non obſtante. When King Edward 
came to the Throne, new Commiſſions were 
granted, upon the ſame Account, altho? the 
Vicegerency was expired; and in that to Arch- Ss 


biſhop Cranmer are theſe Words: Quacun- Reform. 2. 


te que Inhibitione ante dat. præſentium in aliquo vol. col. n. 


non obſtante.? „ 


It ſeemed to be the Opinion of thoſe Times, 


chat by acknowledging the King to be ſupreme 
Head, he had the ſame Power a as all other ſu- 


perior 
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perior Ordinaries have of viſiting all che Inſe- 
riors, and inhibiting them until he had finiſhed - 
his Viſitation. When Queen Eliz. came to the: 
- Crown, this Power by Implication was not 
thought ſufficient, but it was more truly judg d 
that the Royal Supremacy, in itſelf, implied 
no more than the ordintry Courſe of admini- 
ſtring Juſtice by the Crown in Eccleſiaſtical. 
Matters by its legal and ptoper "Officers, the: 
Archbiſhops, Bi | OPS, 6. And therefore i _ 
the Act for reſtoring the Spiritual Juriſdiction 
v. Cole g. to the Crown, there was a ſpecial Clauſe, ſince 
Rep. Cau- repealed, to give her this extraor dinary Power 
s Cale. to appoint Commiſſioners to viſit, Sc. But 
the Supremacy was never imagined to imply a 
Right to Ordain. What would the Examiner 
then infer from the former Commiſſions, that 
the Biſhops were not thought, or allowed, to 
have any Juriſdiction in themſelves ? Fat other- 
wiſe: For an Inhibition implies a Juriſdiction 
in the Inferior, and where they have none, an 
Inhibition is needleſs. The Commiſſions were 
therefore only a temporary Proviſion to enable 
them to act during the Inhibition without in- 
curring a Contempt: And amongſt other things 
they were licenſed, notwithſtanding the Inhibi- 
tion, Ad Ordinandum quoſcunque = Diœceſin 
tuam ubicunque oriundos, which is far from con- 
vey ing an Original Power, but is a Permiſſion 
only of exerciſing within their own Dioceſe 
that Power of Ordaining which was Divinitùs 
Commiſſa, and inherent in them as Biſhops of 
the Church of Chriſt. The Power” itſelf of 
Ordaining was never claimed by any Chriſtian 
Prince, or derived from him; and Nemo plus 
juris ad alium transferre poteſt, quam ipſe habet, 


is an undoubted Rule of Reaſon as well as of 
e Law. 


” e Juriſ i 3 Fr | 75 — 
ea an —— the Founain of al 
1 but the Afiniſtration” of ' Spiritual 
Things was expreſly diſclaimed by all our Princes 
upon the Reformation: And Cromuell as Vicar 
General to K. H. g. altho* commiſſioned to exer- 
ciſe all the King's Eccleſiaſtical Power, never 
ended to that of Ordaining, the? the Exer- 
ciſe «of this Power in the 
by the King's Inhibition, Thus in a 
litan Viſitation, | when the Archbiſhop inhi 
any of his inferior Suffragans, cannot, with- 
out incurring; a Contempt of his Inhibition, Or- 
dain any Perſons within their own Dioceſe, un- 
leſs they are licenſed ſo to do by the Archbiſhop, | 
whilſt there cannot be the leaſt Pretence that 
the Biſhop's Original Power of Ordaining is 
derived from ſuch Licence. The Inhibition, 
which ſuſpends their Adding, implies their Right - 
And boats 1s the utmoſt that thoſe Commiſſions did 
inten 
— from the ordinary Authority 
of the Biſhop, and Juriſdictions transferred to 
Laymen by Authority of Parliament, and till 
exerciſed by them, is an Argument upon which 
the Examiner dwells much but when ſet in a 
true Light it will by no means bear the Streſs 
he lays upon it. Every one knows the Original 
of Exemptions; that they were created by the 
Uſurpation of the P 2 who by an over- ru- 
ling — deprived Biſhops of their juſt 
Rights of — correcting, c. and put 
thoſe. Places under the immediate 7uriſdiftion of 
the See of Rome. This was the laudable Ori- 
ginal of Exemptions, and this the State they 
were found in at the Reformation, when the Re- 
ligious were N N and their Houſes and 
Poſſeſſions 
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nn Fer Prolog, ns nes which the — 1 


Poſſeſſors had enjoyed nh But tho the Par- 


liament would not wliolly take from Flemy 8. 
what they had given him by ſome general Words 


in the Hurry of the Diſſolutions, (conſidering 


him probably as a Perſon capable in himſelf of 
Eccleſiaſtical Juriſdiction; both as King of Eng- 


land, and as lately declared Supreme Head of #he 


Church, and the Diſtricts exempted, as before 


ſevered from the Dioceſe of the Biſhop, and 
made Extra- Dioceſan ;) and altho* the King by 
the like general Expreſſions in the Grant of the 
Poſſeſſions of the Religious might be underſtood 
to have conveyed, with them, to ſome few Lay- 
e 2 Right of Exemption from the ordi- 


Juriſdiction, which being a legal Right 


Na not be diveſted; yet theſe Inſtances have 


been very few, conſidering the vaſt N umber of 
exempt Places before the Diſſolution. 
what the Senſe, both of King and Parli ment, 
in this Matter _ appears fully by the Stat. 
31 H. 8. 3. 
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And be it further 
Enacted, That ſuch of the ſaid Monaſte- 
ries, Abbathies, Sc. — and all Churches and 
Chapels to them or any of them belonging, 
which before the Diſſolution — or coming 
to the King's Highneſs were exempted from 
the Viſitation or 5 Viſications, and all other 
Juriſdiction of the Ordinary or Ordinaries, 
within whoſe Dioceſe they were ſituate or 
ſet, ſhall from henceforth be within the Ju- 
riſdiction and Viſitation: of the Ordinary or 
Ordinaries, within whoſe. Dioceſe they or 
any of them be ſituate or ſet; or within 


the Juriſdiction and Viſitation of ſuch Per- 


fon or Perſons, as by the King's 0 
ſhall be limited or appointed: This-Act, 


” any 


the Kin 


* nare, non ſolum 
* ſed omnibus aliis temporibus, cum magni- 
«© tudo criminun poſtulabit, & eandem Ar- 
* chiepiſcopus in ſuà Provinciã poteſtatem ha- 
«© bebit. ” So early after the Diſſolution were 


cc.” any: det Eixcriplith,” e 1 er fer et. | 
«. onto the contrary notwichſtanding. in 

In the next Reign, (3 and 4 Ed. 85 07 115 
g, as H. F. before had been, was au- 
Act of Parliament to appoint thirty 


thorized by 


two Perſons. (fxteen of the Clergy, and fixteen 


of the Laity) to compile a new Body of Ec- 
cleſiaſtical Laws, and having ratified them un- 
der the Great Seal; to publiſhi them, and they 
by Virtue of that Act to be taken forthe King's 
Eccleſiaſtical Laws of this Realm. A Commiſ- 
ſion was accordingly granted to ſixteen of the 
Clergy, the moſt able and zealous Eſtabliſſiers 


of the Reformation, of which Archbiſhop 


Cranmer was the firſt, and had the Principal | 
Direction; and to fixteen of the Laity, four 
whereof were Civilians, and four Common Law- 


yers: And this Body of Laws was proceeded 


on and finiſhed, and the Form of à Ratifica- 
tion prepared; but the King's Death prevented 


their being actually ratified, as the Act direct. 


ed. From the Head oſ Privileges and Exemp- 
tions, it appears what was the Senſe of the 


Compilers concerning thein. Quoniam Li- Ref Leg. 
e bertates & Immunitates Eccleſiaſticas licen- re f. 04. 
« tioſam videmus ſæpenumerò afferre peccandi gi Je 

| C W. 
« ſecuritatem ;_ Volumus ut Epiſcopis liceat in 10 18. 


« omnia Collegia, Societates & Cœtus, quæ 
« quidem in eorum Diœceſibus conſtiterint, 


cc quantumcunque Privilegiis Præmuniantur K 


66 inſpectare, dene peccatis illorum aſſig- 


munibus Viſnationum, 


thoſe Exemptions conſidered as ſo many Ble- 
miſbes, > 


"599 7 


OR on our Church, which 1 Writer now 
makes uſe of, as one of his chief Engioes. to over. 
throw the Conſtitutian of it. 
The Examiner s Arguments from the Sete of 
the Roy al Supremacy, in the Reigns of K. H. 8, 
and Ede. 6, have been particularly conſidered ; 
and I muſt now deſire him to accompany me to 
a more ſettled Time, the Reign of Queen Eli. 
zabeth : by which time People had learn'd many 
Things by Experience, and ſeen the Unfitneſs 
and Conſequences of ſeyeral Steps that had been 
taken at the firſt ſetting out of the Reformation, 
particularly in the Articles of the Royal Supre- 
macy, _ the Ordinary Juriſdiction of the Bi- 
ſhops. . Now therefore we hear nothing of a 
Vicar General for Eccleſiaſtical Affair, 5 nor of 
Commiſſions to be taken out by Biſhops for the 
Exerciſe of their Juriſdiction, nor of the Queen's 
Arms to be ſet in their Seals; but all ſuch 
Reſtraints and Incumbrances as had been laid 
upon their Juriſdiftion were removed, and their 
Proceedings in the Exerciſe of it reſtored to its 
ancient Courſe. 
11 As to the Royal Supremacy, one of the firſt 
1 Things the Parliament entered upon, was to un- 
1 1 Eliz. c. do what had been done in the Reign of Queen 

* 11. Mary in favour of the See of Rome, and then 


19 to veſt in Queen Elizabeth a full Power of 

1 exerciſing Spiritual or Eccleſiaſtical Juriſdiction 

1 by Commiſſioners to be appointed under — 
Great Seal, when, and as often, as ſhe, her 
Heirs, or Succeſſors, ſhould think meet or convo- 
nient; but not one Word in the Act, of the 


1 Biſhops deriving their Authority from the 
mw Crown ; and much leſs of their having no Power 
Wo. 0 Authority but what they derived from it. 
1 By the Oath of Supremacy, as ſettled by that 
. Act, 


33 


ae; all Bead Perks 2 5 Civil: Offi 
cers, are to teſtify, and declare, Tha? the Dweers 
Majfeſty is the only Supreme Governor of this Realm, 
and of all other her Majeſty's Deminions and Coun- 

| 1 5 as 2 in Tp $94 2 25 Eedlefiaftical 

re s or Cauſes, as Tempo is was after- 

* I further explained in the Articles of Reh- 

Eli. gion approved of by the Parliament, and di- 13 Eli. 


nany ll. rt to an beer Viss fi. e, 
tneſs fons, in the manner fol x: | The Pacers 

on Majeſty bath the chief n in this Realm t. 37. 
ion, England, and other her Dominions, unto whon 4 
pre- the chief Government of all Eſtates of this Realm, 
Bi. whether 151 be Eccleſiaſtical or Civil, in all Cauſes 

of 2 doth appertain, and is not, ner ought not, to be 

r of ſuhjels to any Foreign Furiſdifion, And it is 

. the | thereby likewiſe explained what was meant by 

ens Chief Government, viz. That only. Prerogative 

ſuch which we ſee 10 have been given always to all 

laid Godly Princes in Holy Scripture by God himſelf : 
heir Tat is, That they ſhould rule all Eſtates and De- 

\ its Lrees committed to their Charge by God, whether 

Y they be Ecclefiaſtical or Temporal, and reſtrain 

frft with the Civil Sword the ftubborn and evil Doers. 

pry Upon this Explanation it was that Biſhop, .. |... 
een | Oſher founded his Diſcourſe concerning the Oath 2 OY 
then of Supremacy, and the reſpective Rights of the 

of Crown and the Church; ſhowing, that nothing 

Bon in that Oath did at all diminiſh or affect the 

the Rights of a Chriſtian Church, as ſuch. God 

her | © (fays he) for the better ſettling of Piety and 

. C Honeſty am Men, and the repreffing 

the fl of Profaneneſs and other Vices, hath efta- 

the % bliſh'd two diftint Powers upon Earth: 

war «« The, one of the Keys committed to the 

it. « Church; the other of the Sword committed 

that to the Civil Magiſtrate. That of the Keys 
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4. eee, taſk Man,. b 7 
% ving immediate Relation to the remitting - or 


es retaining of Sins: That of the Sword js a 


E% 


<< pointed to work upon the outward Man, N 


* ing Protection to the Obedient, and inflicting 
c external Puniſhments on: * Rebellious nd, 


hy 2 0 


6 Diſobe dient. 2 
The Statute 13 Eliz. 8 12, as above, Is. 


laſt Declaration that has been made by Ns g 
ty of Parliament concerning a Royal Suprema- 


cy, and the Nature and Extent of it; and there- 
fore the Act 1 Eliz. c. 1. as before deſcribed, 
and this n of it, is our Gauen at 


this Day. 


If this, which is called his Lordſhip! 8 Fun- 


damental Miſtake, be the received Doctrine 


of the Church of England, as from the great 
Authorities I have mentioned cannot be doubted, 


viz. . That the Biſhops have a Power of Carne en 


and Diſcipline in 125 Church grounded on the Mord 
of God; and if the Church of England be part 


of our Conſtitution, how can „ theſe Principles 


ce be inconſiſtent with our excellent Conſtitution, 
« and dangerous to it? Why is this great 
and learned Author to be miſrepreſented, for 


teaching thoſe Doctrines, and aſſerting 1 


Powers which our Church holds to be derived 


from Chriſt and his Apoſtles? Thoſe who dif- 


ſent from us are againſt Epiſcopacy and all 
the Powers appropriated thereto, and are. for 


Lay Synods; and yet whilſt they keep-them- 
ſelves quiet, they are allowed to enjoy their 


Religious Principles, tho? contrary. to ours, and 


are tolerated by the Laws of the Land. Are 


they not then willing to allow the Church ſo 
much as a Toleration, but repreſent that as 
|  Incon- 
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* N a 
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s? We turn our whole 
Superſtition, when that is certain- 
ning Vice of the Age. Is it hot 
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Adminiſtration ? They have received a 


e ie er cnn Ar „ 
ſeyeral Penal Laws, | 
Compallion t to, the Scrüples of a r 
ſcience. Has not this Toleration been inviola- 
bly preſerved; or have the Biſhops made uſe 
of the Power they have under the Crown of 
England, to the Dirtifrariga of the Prerogarive 
4 the Crown, or the Prej udice of the Subject? 
nd in 
Prelate ( whom thus they Tete, as far as 
ies in their Power) ever made uſe of that Au- 
rity, Which the Law hath given him, 
for. the Suppredſion, of Immorali ity and, Pro- 
faneneſs? Has he oppreſſed any one upon ac- 
count, of their Scruples of Conſcience or Prin- 
ciples of Religion, in the whole Courſe of his 
publick 


Challenge, and are not able to F a V 222 


Inſtance. 


But let us We to the Confiddiatiahi of the 
other Branch, which is the Subject. Matter of 
the Codex Juris, Ec. viz, The Power: hi h 
« is veſted in the Biſhops for the due r 
&« tion of Government and Diſcipline” in the 
& Church of England according to the Laws 
«© of the Land:“ And ſe whether the Ex-. 
ominer has been more juſt in his Reflections upon 
its learned Author upon that Head, than ie has 
been upon the other. 


This Writer aſſerts, That there is a Cub 
40 prdination of Juriſdiction of the 1 
4 Courts to the Temporal, as of an 


nferior 
« to a Superior; and that it is the Province 


„ of one to reſtrain and correct the Exceſſes 
«© of the other: 
«, + 06M of the Courts of We * 


And he adds, „ That this 


„ over 


* 


5 
. 
5 


* 4 %" >» * und 5 
@ 1 * * 
N 5 
23 


Time of Hen. 4. and it is certain, that before 


75 
* 


* Toy 


at. 257 Fimp . the 


. 


| 1 1 e | 


as have not been granted 


to 8 Bk pr _ belong to the Lug aro 


Courts, and thereby exceed the Bounds of 

riſdicti n the Law has aſſigned them, was — 
doubted : But that ſuch Superiority implies a 
Subordi ination of Juriſdiction as from an inferior 
to a ſuperior Court, is by no means the Con- 


ſequenoe. The Court of Chancery grants In- 


une. in Matters of Equity, to the King's - 
nch, to ſtop its Proceedings; yet can it be 
ſaid, That 1 King's Bench is an inferior 
and ſubordinate Juriſdiction. to the Court f 
Chancery ? So far from it, that it does not ap- cute, 2. 
r that the Chancellor held any Court of in. 7 
Eaug, nor that any Cauſes were * before 3 
the Chancellor, for help in Equity, before the © 


the Conqueſt che King's Bench was itſelf 5 > 


Court of. Equity, as well as of Law. But the 
Supremacy o abe Courts of W efminfer-Hall over 


Enxceſſes of it, in general, as a ſubordinate Ju- 
rips in Matters * which go" — 
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ſiaſtical Sant rs n of 1 
port Matters, 1 be A in N 
Porak Matters, but in Spiritual] is 4 ö T tl 
- was never yet claimed by them, and will, upon 
Bnqdiry, be found td be cqntfary to the Laws 
of Ihe" Zand, inzurjous to the Prerogative Ff the 
Crown; "and deſtructibe öf the Regal Supre: 


| macy over theſe Courts, and in all auſes Ec- 


cal. But if be means no more than 
Superintendency, that is, the Power of reſtrain- 
ing che 2 4 1 — from intermeddling 
in Tempora! Matters, he is very PY.. 
Ge Chee of his Expreflions 3 in e 3A | 
the Biſhops the Examiner” diveſts the. Crown of 
its Supretnacy, which i is One of its bigheſt” Pre- 
fopatives,” and fixes t in the Courts of Wet mi, 
f Hall, to whom as to the Supreme” they are 
aid to he Subordinate, ſo chat they are not to 
derive: + qo Power either from Gl er 'te 
King. * econ: On Vo. e e 0 On 
1 Tnat the Temporal and Spiritual jurifetictions 
are ſeparate and diſtinct, both 16 7 from the 
Crow, as the Fountain of Juriſqdi log, and 
under his Majeſty as de Head of - both 3 
is the'Languige of all our Laws,, and the Opt: 
mon o all our greateſt Lawyers. | 
One of the firſt' Acts that was made at bs 
| Boginoing of the Reformation, 24 Hen. 11 
For the Reftraint of Ap ati runs t 8 


4% Wire by ſundry old autf ertick Hiſtories 


„and Chronicles, it is manifeſtly declared and 
«©: expreſſed; That this Realm * England is 
% an Empire, and fo hath been accepted in 
< the World, governed by one ſupreme Head 
e and King, having Dignity and Royal Eſtate 
8 * of 2 1 Crown of the ſame; unto 
r 6 whom 
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„and ſhewed by that part of the Body Politick 5 
« alled the Spiritualt yg now.being uſually called : 
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. Un dana: the ae © MP Ai wich 1 
. Honour and Poſſeſſions: And the T 8 
. yal of Property of Land: x 
*. tooth; and for the Conſervation of the People 
„Jof this Realm in Unity and Peace, without 
« Rapine or Spoil, Was, and yet is, admini- 
4 fred, adjudged, and executed þy nary 
&« Fudge and Morifters of the other Part of the 
&« faid Body Politick called the Tzmporalty, And 
e both their Authorities and IJuriflickions do con- 
c Join together in the due Adminiſtration of Ju- 
oY ſtice, The one to help the other | 
(25-46 And whereas the King's mol noble 
4 Progenitors, and the Nobility and Commons 
« of this ſaid Realm, at diverſe and ſundry 
% Parliaments, as well in the Time of King 
* Fd, 1, Ed. 3, Rich, 2, Hen. 4, and other 
noble Kings of this Realm, made ſundry Or- 
“ dinances, Laws, © Statutes, and Proviſi 
for the entire and fure Conſervation of the 
«© Prerogatives, Liberties, and Pre- eminencies 
of the Imperial Crown of this Realm, and 
of the Juriſdiftion Spiritual and Temporal 
of the ſame, to keep it from the Annoyance 
e as well of the See of Rome, as from the Au- 
« thority of other Foreign Potentates attempting 
the Diminution or Violation thereof 
Thoſe of my Readers who have not weighed . 
this Statute, i not be diſpleaſed at my re- 
citing ſo much of it. And as the learned Au- 
thor of the Codex Juris founds upon it the ſe- 
veral Corollaries he lays down; and as the Point 
controverted by the. Examiner was, Whether 
thoſe Corollaries were fairly drawn, and well 
"founded ; it had been a fair Part in him to have 
recited the Statute at large, that the Reader 
en have had ſome ſhare in judging who was 
| in 


and not to take upon 


a Conſtitution upon the Head of Prohibitions, 


1 
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N 
* Y * 
3 - 
(:| 


1 — 
* = 


Abe But N 


* 


vas — 
tho? more = mural A er Dir tin 
che Conſtitution of he Bur „ 
make a grouhdleſs 4 unjuſt R 
mean Leap as an nl f Papal mach , 
| would dave 


fforded u And of greater In- 
ſolence : 2} It beaauſe ds learned Author, in | 
his Preface, mentioned the reviving of obſolete 
Laws, where they might —— 
picked out this as an Inſtance of one, reo. 


mended for that Purpoſe; for he cant ima 


4 gine with what other view it was inſerted! ? 
Is it thus he bears his Teſtimony; is this the 
Effect of his Search after-Fruth without: one 
ſingle Expreſſion to ſupport it? And would'he 
inſinuate denn Reader bunte * — carmot 
believe! 28 n 211% 414 8 
In — ob mb "this Work, it wag ne- 
ceſlaty for the learned Author to inſert al that 
might have any Reference to the ſeveral Teles, 
Hhirnſelf to judge, as "tb 
what uſe they might 333 not — applied; 
nor could he well have omitted ſo remarkable 


which being extracted from the Provincial Con- 
ſtirutions, was according to the Courſe” of he 
Vork to be inſerted into the Text, and will 
ſerve às a Hiſtory to that part of the Law. 
Nothing is more frequent in the Code of Fuſtinian, 


than the Recital of former Laws, which were 


either originally faulty, or fromthe Unreaſonable- 
neſs of them aſterwards altered or grown into 
Diſuſe. Neither is this Conſtitution entirely uſe- 


vue as to the * of the Law; for how- 


D4 ever 


PII hw 


waz, per this might — deduced — 15. That, 


0. 3 45; when. the Kings Writ. ſug geſted : — 4 


1. poral Cauſe whereon cit was ſuppoſe 


„ Srounded. the Eccleſiaftieal —— greed] 


t anſwer, that they Aer: ene 1 of the 
| 40% Cauſe! _ ſpiritual: Way. And this -was 
allowed to be Law in both Courts for many 
Ages after, wiz. That they might proceed in the 
ſamę Cauſe Diverſo — whatever ee 
there may ſince have been to the contrary"! | 
Another uſe which it may be of; is, to con- 
vince this Writer, and all other the Church's 
Enemies, that there is no Ground to ſuggeſt, 
that they are now carrying Church Poever. to the 
Height of Popery: And may ſerve for a Leſſon 
to all Jurildiiahs; how prejudicial» it may 
prqye to themſelves at laſt, to extend their 
Power too far: And may likewiſe be offered as 
à Preſervative againſt Popery, whoſe Exceſſes 
ought not to be made an Argument againſt the le- 
gal Power of the Church of England. But to 
return to the Statute before A (24 H. 8. c. 


42+) which is by all agreed to be n er of 


the Common Law of the Realm. 

. From. thence it appears, 1. That the Church 
of England; or the Spiritualty, are diſtinct and 
ſeparate from the Judges or Miniſters of the 
Temporal Laws, and not fubordinate to them: 
For the King is the fo preme Head, to which 


is united a Body roltick divided into Spirſtualty 
any Temporalty. 


2. That they have diſtin& Offices dad Duties, 


and all Cauſes that come in queſtion. of the Di- 


vine Law, or ee Learning, _ 2 N 
49 >the 8 


ert e cen 3. That 
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_ to-admmiſter/all ſuch Mes and Duits 0500" 


tion, who f peakin 4 of ſeveral Statutes. relating 
to Tythes, fays, „ That they do, wrong 


„the Benefit of the Church and Church Go- 
„ vernment, to the overthrow. of the ſame, as 
tho the poſitive Laws of the Kingdom cyuld 
not ſtand, if the Laws: of the. Church con- 
tinued and ſtood upright. 


pe : 7 
ld 
23 
. * 1 
A _ 


- 4th 5 Ave, DE cas. 
without the Interpoſition of any exterjats Wig 


to: declare ani determine all*Dqubrs ariſing: | 
the Divine Eaw! or Spiritual W Io 


their Rooms Spiritual d do appertain?ꝰ/ ; > 
4. That the > aer alk gan: ts Papal 
Endroachments in the . 
not intended to abri hows ge of the 
Clergy,” but were made . the Conſervation 
of the Spiritual as well as of the Tem 
Tron and of he 1 55 Free of the 

rown; . W 1 

To this 1 may apply Br Ridley's Otter 


% to the Alhes of thoſe deceaſed: Kings, which 
« by ſubtil Senſe and ſtrained Interpretations 
40 draw theſe Laws, which were intended for 


Lord Coke, in his Treatiſe of the King's 
Eccleſiaſtical Laws, takes notice of this Sta- 
tute of Hen. 8, and recites ſeveral Species of 


Cauſes wherein the King adminiſters Taltice to 


his Subjects by the Hands of his Spiritual 
Judges 3 The Cognizance whereof, be fays, 


do not belong to the common Laws of Eng- 
„land, but are exempted from the Turiſh;. 5 g- 


; Rep. þ 


. ction of the Common Law,” many of which. * 


have ſince been ſtopp'd by Prohibitions, or trans- 
ferred to the Temporal Courts: But how that 


Which is Exempt from their Juriſdiction, can be 
called Subordinate to them as S Supremes I muſt 


leave 


„„ 


ws „ * 


- 


- l 5 
hy 2 ” 

4 5 Et» Tab - EN 1 

A © 20 6 2 . 


-+ 


. S FS r — 
——— S N Gale + e KK„ͤĩß§1[1k ac II 
8 C * Ly * . e e — pe __ A 4 : 
E Fe. 2.4% . N On ES A 


82 
88 


TALES 
4 Ws 
82 


St RPE þ congr t Ea BRE 2 * 5 
= 


— — _- — 
2 — 


. IE * n ” ary - 
. 2 7 — — 11 a 4 8 . 
* — 4 7 3 N 5 . * my : 4 2 
, 77 3 IA. — hh ann = 23 — ” ' 1 „ 3 e . 4.4 
La. Roe eats, + 2 52999 — A — 2 — — 2 er - _ 8 4 2 - - - 0 > - 
E A a iy er: 3. 5 n — — - 2 — N S CIDER s a I S . 
J * os 2 — 828 5 ay > - = — 4 IMS — * — — 2 __ LY "I" * 2 - . 21 n — * 
wi * = » * 7 2 4&4 —— a ” 3 2 9 — - 4 8 x" "2X: = *% — * > p *+, = — 1 
Nr — <« 4 "46 nk - EE dn EF be we 2 ECC ; — - — : — Lars BS —» "42 . — Y WI.” . ——— 22 — — 5 
2 * * 8 2 pe . r r TEL ba + + 6, ing ha = ** 8 =: * «IA *** — — — — 8 
P 33 7D * 2 ob Gor Gy 3 © 7 N 25 DA > x< ELF C 
. _ * 5 * 3 VL 2 * 2 X* 
ho 3 


4 At. N AL, 
a ogy at te 


r 
wy 4 wh 7 ow 


K 
88 
4 


- +” wr - — 
n 

3 cane nets 224 
* * — 


cep. The St. 1 Eliz, which reftored. to che 


Rileys 


Fr 


| have the ene who das in Cone ; 
eo explain, © > * N 17011 1197 


Crown the Regal Supremacy, will inſorm us 
herein it conſiſts, viz All ſuch Juriſdicti- 
ons, Privileges; Superiorities, and Preheminen- 
. ces, Spiritual and Eccleſiaſtical, as by any * 
* ritual or Eccleſiaſtical Power or Authority hath 
« ' heretofore been or may lawfully be exerciſed. 
The Regal Supremacy then in Ecelefiaſtical Mat- 
| ters, cannot mean the Royal Power which is er- 
Erciſed in the 'Temporal Courts, but in the Erclæ- 
ſiaſtical; and I hope the Examiner will allow 


View, Hc. Dr. Ridley s way of Reaſoning, as well when it 


7. a9. makes againſt him, as when it ſerves his Purpoſe z 


who ſays, „That thoſe who go about to draw 
« theſe Things into the Tei Courts, as be- 
4 longing to the Temporal Crown and Dignity, 
1 therein” do wrong to the King himfelf, as tho? 
he had but one propet Juriſdiction belonging 
* to his Throne and Seat of Majeſty; whereas 
« they are equally united in him, and his Throne 
* is no leſs ſtayed up by his Feclefiaftial Pow- 
ce er, than it is upholden oy” — Temporal Au- 
c thori 

A e give the Reader a truer Idea of this ? 
"Patt of our Conſtitution, than from Sir Hen. 
Spelman, in his Treatiſe of The Ancient Govern- 
ment of England, who compares it to an Arch, 
and fays, „That the Common Laws but 


2. P. 0 
3 1 the half Arch: of the —— rending 


* Wes the Ecclefiaſtical® „ That he cannet 
« well preſent the one without the other, and 
e muſt therefore take a Project of the whole 

„ Arch, that fo the Strength and Uni formity 


. in beth parts I the-berter be a 
« Ag 
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Codex, of a Nl of pro Lord Coke upon the 


f e K FIT LALLY 


« Quiet pteſerved, when both 
« when the Juſtices of the Temporal Cats, 


YE 


PEAS 


of the whole Clergy, 3 Fac. 1, complaining of 


is. al uh we 1 

ed, arten ounds we 1 bc; 

And as nk may ariſe in Werd 

char thete might be 4 common 17 75 to de- 
termine betwixt Wm, Sin is the bftance of 

whit his Lordſhip has advanced, and & by this 
injurious Writer e bo 2 A ont to the Exam. p. 
« Ju ſtice of the Ki gdo m.“ ar es from 2 43» 
Retital made by the learned Außer of the 


n 


before mentioned Statute, That e Kingdom 
8 hath been beſt goyernec „ ane Ky and 
Parties, Tagen: 


« the Eccleftaftical Judg es, have kept themſelyes : 
„within their prop uriſdiction, without e en. 556 2 5 
« croachin ing or uſurping upon one another,” - | 
The Wor Encroaching an Uſurping are the 
Words of Lord Coke, and. 92 of his erdſhip. 
There 1 s likewile ; n Account of the Complaint Pref. Cod. 
made by, Archbiſhop Bancroft, who exhubited?- 19. 
Articles in the N. . as Lord Coke tells us, 


+ „ 


the Grant of Pro bitions, wherein it was in- 2 Inf, 7. 


ſiſted, a That a a kinds of Prohibitions, being 601. og 


te Original Writs, ought only to iſſue out 


„the Chancery, And neither out of the King 
75 Bench nor Common Pleas. [The 2 


Was 


e 
5 


5 


een pught, of.] 
the Judg Ses teplied, That it was wb LAW 
te they 795 to do, and always had. Gow, 55 d 
«which by Oath they were bound to do. Buy | 
4 jf it. be allen ificonyenient, and the 
2 te in diſcharge of us obtain- ſome Act 05 Pr 
<< liament, to take it from all other 7 5 han, 
te the Chance „they ſhall, do ynto. us a great, 
«, Eaſe,” 110 "Wh 7 is his, ordſhip 8 Obſer vation 
| Hereon? "To cenft ure the Ante of the J udges? 
No: He Ho Hot. take upon himſelf to de: 
dermilne between them, but only thinks it 4 
Piry they were not diſcharged pr the Burden's 
and then proceeds to ſhow the Equity, of - fuch 
Diſcharge. ' Is it an Affront to the Veracity, & 
| theſe great Men, to believe. them when they. ſay. i! 
nia Burden? Or is it an Affront to their f 
- Underſtanding to think they ſhould re to be 
eaſed of i _ ya 2 « 
| A Man muſt be very little acquainted with 
the Hiſtory of our Laws, who can believe what f 
the Examiner inſinuates, that the Propoſal of 
Prohibitions being reſtrained to the Court of : 
Chancery, aroſe from Archbiſhop, Bancroft and 
ö Exam. the Clergy, ſo late as the Reign of K. James I. 
| +» 2-44 when the ſole Right of that Court's granting 
S Prohibitions had been inſiſted on before and after 
the Time of the Reformation. 
18 Ed. 3. The Clergy, complained that Pro- 
; mibitians were granted in Cauſes. where the 
| King's Courts could not give Redrefs ; -and the 
t Words of the Statute made upon their Petition 
18 Ed. z. are, That no Prohibition ſhall be awarded 
exp. 5 4 out of the Chancery, but in caſe where we 
e have the Cognizance, and of Right. ought 
<« to have,” If the Chancery had not then 
been the only Court from whence Pr ohibi- 
N tlons. 
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my f Det hibitions, bc. * 
ting ro the 9 the Libel 22% 1 2 = 
10754 1 rg the 1dges Seals before whom 1 8198 ; 
hanging, for the more Perſpicuity the i — 
17 Ric. 2. fem: Towns of the Weſt a 

pray Remedy Saint the, Officers of the Ad- Abr. p. 
miralty, in Plea of Matters diterminddle 356. S 
at . N 14 The Anſwer which was given 
to their Complaint and Petition will how. 
that the Courts at. Common Law did not at 
that time *<laitfi an Original Right of Prohi- 
bitiny in in lch Caſes, but that the Chancellor was 
to judge between che two Juriſdictions. Reſp, 
The bhncellor, by the Advice of the Juſtices, 

on, the Hauri of the Matter, ſhall remit 
1 Matter 8. oor Common Law, and rant COT.” 
Phobihition. ee 13 uk 
In the Veal of the Reign of King H. 
6, Hum phrey Dake of Glouceſter being Keeper | W 
of Endlant, the Commons complain in Par- Fuller's. 
liamenr, That having fold Vood of 20 Years Ch: Hit. 
Growth atid upwards, che Merchants who had 47 2 
1 bought the ſame were ſued for the Tythe, and * 5 
when they applied to he Court of Chancery for Turris 
a aa" wo the Stat. 750 Ed. EN an Londinen. 


af "bor Warner eg | ch bo thay 12 Catom 

«- rhemſelves' grieyed' may hereafter” hate fuch A Abridg. 

«« Writs of | Probjbition, and upon that Attach- — | 
„ ments, as well in the Chancery as in hel, 9 a. 
Kings and Commun Bench at their hoice. And6. 

that the ſaid Writs, of Probibition and Attach- 

| 77 ment iſſaing' out of the laid Bencbes, = 

| ; * 


Cotton 
Libr. Cle- 
opatra, 
2. Stryp. 


Whitg. * c 


540. 


F. n. 10. It ſeemeth by the Scope and Pur 


orce . E ig 25 


« the 644 C 
rohibition a n * 


c Writs of 
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A ine at that time 
Pon Timber ines 8 by cu Star 
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5 oF find, not only s pert 

d the Right of 8 Pee f 

"bf an m Vos to give the oft ces A Eoncur; 
Tency is refuſed. 

In Archbiſho| igll, Time, at the latter 
End of Queen Eliaabeth's Reign, ſeveral Points 
were laid before the Lords of the Council and 
the. Judges to conſider of, in relation to the 
Grant of Prohibitions, which were of the ſame 
Nature with the Articles exhibited by Arch- 
biſhop Baxeroſt 3 and amongſt others it is fn, 


« of the moſt ancient Statutes in that be if 
provided, that the Probibitions and Conſul- 
<« tations, as other ordinary Writs, ought not 
« to be granted, but in the Court of Chancery 
« by the Lord Chancellor of England. And 
« howſoever of latter Years the Courſe Jah 

% been drawn another way, yet no doubt 

« Power of the Chancery is not any K 5 
thereby reſtrained, but that he lawfully may, 
te and it were to be wiſhed he would, reſume 
« and put in Execution his ancient Right 
e and Authority. So ſhould not her Majeſty's 
cc Eccleſiaſtical Juriſdietion be driven, as now 
« it is, to admit the Cenſure and Judgment 
of thoſe, who indeed be principal Parties, 


cas touching the Queſtion. of Prohibition.” 


But 
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Reign. Yer the Complai 
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But the Quse e jop dying 
aſter, this Point was” wagon in the next 
int of Are Bane - 
croft is repreſented as made with a ſelf-intereſted 5 
and ambitious View, and the Aſhes of that 


moſt reverend Prelate are to be diſturbed 5 
the Cenſurer, as only aiming at Church Poer, p. 44- 
whilſt it is inſinuated, with his uſual Candour, 


that an Imagination of Clergymens being again 
at the Head of the Court of Chancery might 
be the Inducement why the Power is choſe to 
de there. Baſe Inſinuation! No; they 

may be thankful for the Rules of Equity re- 


clved from them, upon which other great Men 


have built: It was the Rights of the Church 
and the Prerogative of the Crown which he had 
at Heart, uitable to the Expectations of the 
great Queen Elizabeth who advanced him to 
the Mitre, and the good rar,” g co 


who zealouſly recommended him. | 
But to put the Scheme of Church Power out 


of the Queſtion, let me obſerve that the ſame 
Complaint was made five Years afterwards by the . 


Lord High Admiral of England, upon ac- , Inſt. C. 
count of Prohibitions to the Court of Admiralty. *. p.134. 
T don't find that any of the Admirals had Ex- 8 Jac. 1. 


ions of having the Seals, or that even 
the Pope himſelſ ever laid claim to that part 
of his Majeſty's Prerogative which relates to 
the Dominion of the Sea: And tho? the Pre- 


' tence of being St. Peter's Succeſſor, and uſing 


the Seal of the Fiſherman, might as well have 
entitled him to a Marine Juriſdiction, as to any 


| other Authority in theſe Realms; yet the King's 


Prerogative was never intetrupted by him or 
lis Legates in ne J cen hit Courts 


E 9 | 
8 res 


5 


8 * 


een Procogaitwiere- egg ah 
_ thoſe who exertiſe any Power under bi Mo 3 | 
_ unleſscinSubordinaton'it6- the Courts at Neff 
fer. Hall; were Popes at our bum Doors: ;; The 
Admitalty- Juriſdiction has met with, che ſame 
Tae as the Eccleſiaſtical, from "Probilxcions. | 


andi is \well-nigh extin&i:: T he Vice-Admiralcy 
Courts are ſhut up, and à few poor Mariners 


Cauſes are the chief Branch which f is left in the 
Hig h Court oſ Admiral. 1 86. 15 
7 he Lord High Admi ak among "gthen 
Things) complained of thoſe Fiftions of Law | 
which Rripped him of: his: Juriſdiction under 
his Majeſty :- Fictions contrary. to Nature, and 
even beyond Poetical Licence, or the Painter's 
Imagination. Delphinum Hlvis appingit, fuſtibus 
Aprum : A Ship is under ſail in Cheap/ide to 
make a Contract at . o found an CAR tion 
of Tro ver.. e 
If the Locality obly; given: a „ TurifdiQion, 30 
not the Nature of the Cauſe as a Marine Affair, 
ariſing from the Sea; may we not be appte· 
henſive; that by the fame Rules whereby, other 
2 Prohibitions are granted to the Admiralty, his 
MNajeſty Power of manning his Fleets, in the 
Time of need, by Warrants from the Lord 
High Admiral for im eſſing Seamen, at leaſt 
I upon Land, or upon the Streams of Navigable 
0 | Rivers, between the extreme Points of Land, 
may not be impeded; nd tie Realm. left Ker 
fenceleſs? 2 Dee 10 anne} 
The Conſequenee of, this may be worth the | 
Conſideration of thoſe at the Helm; and, J may 
again refer to Dr. Riley; upon this Foint, 
2.179. That t reſtrain either of theſe Juriſdic 
1 26 their own Place, and to provide that one 
H « in his „ do not ſwell up againſt the 
it 1 other, 


4. 
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„ which they ſhall not paſs 


2 lefs Zard | ly Seo. that he is Mm ey 


- * 


n 3 dunds and Limit: 
5 the di 8 
<< miniſhing of either is a Wrong to the Pfince 

« from” whom they are derived,” Who is no 


ce 83 23 % | * & 


, Land. 
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oe. by Magna Charting ee It is either b che c. 29. 
Jac ar of Peers, of or by the Law of the 
a. ad; ” And the Method of Tryal in the 
2 of Chancery and Exchequer,” of Admi- - 
„ Chival ä and the Eecleliaftical  Coiirts, 


as much the Law. 'of the Land, as 4 Tryal by 
Juries. And Experience frequently ſhows us, 
that where the Rights of the ;rown, or of the 
Clergy, are concerned, they do not meet with 
the ſame fair Conſideration from a Jury, as in 


other Caſes: And the Reaſon is evident; on 


the one Side it may prove to be _ own Calle, 
on the other it never can. : 

Where Doubts. ariſe in ads to the Boihds 
of Juriſdiction, it is neceſſary that-there ſhonld 
be an Umpire to determine them, - otherwiſe 
theSubjrt would be haraſſed between two equ: 

pendent Powers; but where that Umpirage 

is to be. Placed is the Queſtion, Whether in thoſe 
Courts which may thereby draw the Cogni- EO. 
zance of Cauſes. prohibited to themſelves, or in | 
one which can have no Increaſe of Tf Ad- 
ware thereby. 

It 1s . — by the Eater, 26 - That if JR 
the Right claimed by the Ton Coutts / 
e of granting Prohibitions implied the Power oß 


c. 1 their at Pleaſüre, by iy 41. 
« ſurdity 


2 


* 


2 ce 3 2 be 25 8 44 is bana Ste | 
> << endeavours to repreſent it. But that the 
« Bounds are ſettled by Law and im memorial 

«, Cuſtom, to which the Judges are bound by 
% Oath.” And that Power and Right in . 5 
1 5. 42. « gal Senſe are the ſame.” 
1 Tho Power and Right may be the ame in 
1 Loni yet in this Caſe it is begging the Que- 
1 ſtion, or reſolving all into Power; ſince the 
SE | Right was the Point in diſpute: There may be 


a Power in fact only; and all parts of our Con- 
3 ſtitution have at times both known and felt it. 
1 The Power of the Pope, the Power of the Pro- 
4 tector, and the Power of diſpenſing with all 
4A Laws, have been fo ſeverely felt, that it may 


4 make us ſenſible of our preſent Happineſs under 
1 his Majeſty, where Power and Right are the 
* ſame: And as the Prerogative of the Crown 
5 is only made uſe of to preſerve and maintain the 
Liberty of the Subject, ſo the Liberty of the 
Subject ought in no branch to be made uſe of, 
to the diminiſhing the juſt Prerogatives of the 
Crown, under whoſe Authority all Juriſdiction 
is exerciſed. 
If the Right in this Caſe ought only to be 
conſidered, it is then immaterial whether the 
Judges ated upon Oath or not. For was ever 
tuch a thing known as one of the Claimants 
to be made a Judge of the Claim, upon his 
own Oath that he would do Right? Iam 
ſatisfied that thoſe great Men would not, either 
in their publick or private Capacity, do what 
they thought the leaſt Injuſtice to any one if they 
were not upon Oath : But the Reaſon why the 
Law prohibits any one to be Judge in his own, 
Cauſe, is not that it ſuſpects his Integrity, but 
left his Judgment xiclt ſhould be biaſſed. The 
— 
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« * 


for himſelf; not u 


"greateſt Peer of the 1 Realm cannot be Witnefs 
an Imagination that he 


would forfeit his Honour to increaſe his own 


Power or Profit, bat Fucilꝰ credimus quod volu- 
mus; we are naturally inclined to Bs ge moſt fa- 


vourably on our .own Side, wh] we act with 


the greateſt Integrity. 
Are then the bounds of Juriſdiction ſettled by 


Law or immemorial Cuſtom ? By Law I pre- 


ſume the Examiner means written or. Statute 
Law, as diſtinguiſhed from Cuſtom or imme- 
morial Uſage. Sf by Statute, there is no need 
of Cuftom, for 0 is ſufficient; nor ought 


Cuſtom to ſet it aſide. The Eccleſiaſtical Ju- 


riſdiction is deſcribed by the 24 Hen. 8. The 
Admiralty by the Statutes of Richard 2. and 
Hen. 4. to Things done or ariſing upon the Sea, 
as in the time of Edw. 3. Whatever then is 
allowed by theſe Statutes, Cuſtom or Uſage can't 
take away. The Laws of Oleron were at that 
Time in uſe, and may ſhow in ſome Meaſure 


how much more extenſive the Admiralty Juriſ- 


diction was, than now it is. 


Bur the Prohibitions complained of are thoſe 
which are faid to ariſe from Cuſtom, that is, 


from Precedents and the Determination of the 


Judges. Theſe where they are ancient and uni- 


form may be a Proof of immemorial Cuſtom : 
But where the more ancient Rules and Uſage 
of the Courts have been different from the 
later Determinations ; where the. ſame Court 
at different Times have been of different 
Opinions; where not only the Judges of one 
Court have been divided among. themſelves, 
but one Common Law Court upon the ſame 
Point differs from another, as Variety of In- 


ſtances * be given; 3 to found noni 
= Ss Uiage 


N d e 
Vhage or Cuſtom thereon, > as to deprive ano- 
ther Juriſdiction of that Right they were in Pol- 

ſeſſion of, is not conformable to their Determi- 

nations in other Caſes, Sally ly that a latter U- 

ſage ſhould controul a fo which is more an- 

cient. Beſides, if Precedents make tlie Law, 
and the Courts make Precedents, i it is giving them 

a legiſlative Power. 

If the Examiner had argued without Reflecti- 
ons, without forced and e Inferences 
againſt his Adverſary, theſe are Points which e- 
very Britiſh Subject has a Liber + Gel of enquiring 
into, But as it is not his Lord 6 Opinion, 
but his Reputation, his Honour, his Integrity 
is attacked, it will be an Excuſe for me in treating 
him more freely on this Head, . which I wu 
otherwiſe have avoided ; and unlefs he app 

well founded in every Point, the Reflection 1 
turn upon himſelf. 

Is it plain then, that altho* the "PR has fixed 

the Bounds of Juriſdiction, they are unſettled by 

Precedents, and does it not ſhow, the Equity of 

having a common Umpire? I fhall aſſię Ae 

Reaſons therefore why his Lordſhip ſhould chuſe 

the Court of Chancery. 

F.irſt, It is the Officina Brevium, from whence 
Original Writs iſſue, and from whence, it is 

not denied, that originally theſe Writs of Pro- 

hibition did iflue ; and if confined to that Court 
it would prevent the great Variety of Determi- 
nations, and the Increaſe of Prohibitions, which 
according to the preſent Courſe muſt neceſſarily, 
in Time ſwallow up the Remains of every Ju- 
riſdiction that is fubject thereto; and this not 
from any Titrati6h on the Judges, but from 
the natural Conſequence of different Opinions, 


which win happen among the greateſt Men. If 


Rules 


{4 „ 3 N 
Rules which may have been applied to a parti- 
cular Caſe, ſhall be extended to all, and con- 
trary to the Maxim Non ex Regula Jus ſumatur, 
ſed ex Jure quodeſt, Regula fa; the Rule ſhall 


make the Law, and not the. Law the Rule, 
If a Precedent once made by Judges who might 5 


be too favourable to their on Juriſdiction is to 
govern thoſe who come after, and from an er- 
roneous Practice ſhall become the Law of the , 
Court, this Extenſion of one Juriſdiction muſt 
neceſſarily diminiſh the other. Under the Force 
of Precedent, what are already become of all 
the inferior Courts of the Kingdom, where 
Juſtice was heretofore a nearer home, 
and at an eaſier Rate? Are they not almoſt all 
abſorbed by the great Ocean, whilſt thoſe ſmaller 
Streams o Tas we Aer on 5 
Where Conſultation is once duly granted, 50 Ed. 3. 
the Law has directed there ſhall be no new Pro- c. 4+ - 
hibition unleſs the Libel be altered. Where a 
Prohibition is denied, and the Rule diſcharged, 
it has the ſame Effect as a Conſultation. If this 
were confined; to one Court only, it can't be 
preſumed the ſame Judge would alter his Opi- 
nion; but if they may go from Court to Court, 
and after it has been denied by one, without 
any Alteration of the Libel, it may be granted 
by another, Variety of Judgments may more 
eaſily happen, and the Judgment of one Court 
be Kel 2. by another, which is its Equal, 
Whereas if a Prohibition be granted by one, 
they cannot apply to another to diſcharge it. 
But further, it has been obſerved, that when a 
Rule is granted in one Court, there muſt be a 
Majority of the Judges of that Court to diſ- 
charge it, otherwiſe it is binding. When that 
Majority has diſcharged it, the Party applying 
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Regiſt. 


fol. 5. 


E 


for a Prohibition may go to the next; and when 
diſcharged likewiſe by a Majority of that Court, 
proceed to a third ; and an equal Number there 
ſhall fix the Prohibition, and thereby take away 
the other's Juriſdiction. Are the Suitors in 
this Caſe upon an equal Foot ? If the Law, 
as many are apt to imagine, be a Lottery, let 
thoſe who underſtand it compute the Chances, 
from the natural Variety of human Judgments, 
in diſputable Points, amongſt Men of the greateſt 
Judgment, Learning and i and con- 
ſider the odds againſt all thoſe which the Ex- 
aminer calls ſubordinate Juriſdictions. Two 
Judges out of twelve may ſtop their Proceedings, 
whilſt nine are required to diſcharge the Prohi- 
bition. Is it poſſible that any Juriſdiction c. can n long 
ſubſiſt under theſe Difficulties ? 

A ſecond Reaſon may be, that there are ſome 
Rules received in the Courts at Common Law 
in relation to the Grant of Prohibitions, which 
might not be approved of by the Court of 
Chancery, as a common Umpire between both 
Juriſdictions. It is an allowed Rule in Law, 
that the Cognizance of the Acceſſary ſhall fol- 
low the Nature of the Principal; and therefore 


if a Marriage, which is undoubtedly of Eccle- 


ſiaſtical Cognizance, ariſes incidentally in any 
Cauſe of Temporal Cognizance, it ſhall be tried 
by a Jury; and anciently the fame Rule was 
allowed to the 1 Courts, Non eſt conſo- 
num Rationi quod cognitio acceſſorii in curid 


Chriſtianitatis impediatur, ubi cognitio cauſe 
principalis ad forum Ecclefraſticum noſtitur per- 
tinere, Notwithſtanding this, if a Temporal 
Incident ariſes in a Cauſe before the Ordinary, 
it is now become a Ground for a Prohibition, 
as in Cuſtoms relating to Eccleſiaſtical Matters. 


4 0 


Tri Ben, as if the e e 1 not _ ied 
in the ſame Manner as the Principal. Thus 
| Church-Wardens Accounts, which are certainly 
incident to Cauſes of Rate, and the Cauſes re- 
lating to the Repairs of the Church, which 
were always thought to be properly before the 
Ordinary, are prohibited; and I don't ſee that 
the Temporal | ourts have as yet any known, 
way of giving Redreſs themſelves ; but it may 1 
in thoſe Cafes be hoped they, will find one, - "8 
or elſe the Subject may be injured and not find 9 
a Remedy i in any Court. Where is the Equity 
that the ſame general Rule ſhould: have a diffe-: co 
rent Interpretation, as it either relates to our | 8 
ſelves or others? Was not this Alteration enlarg-, | 
ing and extending their Bounds at Pleaſure, which 
is the Abſurdity complained, of? 

Again, in the Interpretation of Saintes, it is 
4 received Rule, that where a Juriſdiction 18 
given to any other Court, which did belong to 
the Temporal Courts, heir Juriſdiction is not 
thereby taken away without expreſs and poſitive 
Words ; and the ſame Rule was allowed to the 
Eccleſiaſtical Courts, as I have already men- 
tioned from Lord Cote as a ſettled Maxim al- Cole, ;. 
lowed in all their Books; yet what Numbers Ber, P. 5. 
of Prohibitions have been granted upon a dif-® 2. of An 
ferent Rule, that unleſs there be a laving Clauſe * 42 
in the Statute, the Ordinary*s Power is taken Laws. 
away? And this more particularly in the Pu- 
niſhment of Vice? Can it be preſumed to have 
been the Deſign of the Legiſlature, that when 
the Frequency and Increaſe of Vice called for 
furcher Punifhment, they intended, without ex- 

„ preſſing 


— 


a . — * . 8 R rr 2 + — e * — N r 2 222 "= SE EEC 4 + 2 2 — 2 2 
4 ws be 1 9 ä > — h — OTA IT * 99 7 3 mm, - 4 — — 2 2 . . — < * ps 2 — Der 33 7 5 3 2 FC WF V 5 — 1 0 BT. - 2538 - 1 A Ret de 7 3 A, 2 
2 7 — — - 2 I Ca "2 - | ——— $4 — 7 r= 7 4 : ap — - . ee 2 — - 8 . 2 — EEE x ALLE A EIS $36£, +? ? » © oy - EPS N — : r t d>. OG a es... = ———— — * Lon Q — : : . 
0c „. J ĩ PP · LAS A ares nod A op ASE nn gn TE 7 nie 2 4 — 2 6 FRE ; 5 295 <7, 90m Fes 2 TY EE” . Ks N - | — Ie 
. - a f 2 1 p 2 3 ” 2 6 * <A * — 8 4 — 2 — — 5 2 -- w- ” — - 1 * * = — _— - 2 2 — © 
IA PF e 2 . — ys " | 
0 — a | N . ö * CE 5 Dig Wr ” nah lady ns ee * —— —— —— —— — — — . «4 4 — wie Hh: o Gow . ——— 2 
o A , , 
— m — 3 * ' 
Pa . 
« ; 4 2 1 CLY 
5 ” * 7 A 
5 ; 1 
0 8 ; 
a # -- 


* 58 | 
* it, to oY away that K Powe which: . 
Mi not be alone ſufficient, and ſubſtitute anc 
ther perhaps leſs effectual, or not rather that. 


either might puniſh in their own Way ? 


Another Point in which an Alteration A 


be hoped for is, the Time of applying for a 


Prohibition, which is to be granted up the 


View of the Libel. It is frequent for. a Defen-:- 


dant to join Tffue in the Cauſe, proceed to Sen- 
tence, take his Chance (either from the De- 
fe& of Proof or otherwiſe) of being diſmiſſed 
with Coſts, or elſe to appeal and try another 
Sentence; and if he fails, all after this to obtain 
a Plhibirion,” whilft the” Plaintiff can have no 


Redreſs for his Expence or Lols of Time. Ex- 


ceptions to a Juriſdiction is generally the firſt 
Step, and fhould be made in Initio Litis ; and 
it is too great an Advantage on one Side, to 


try the Opinion of that Court, whoſe Authority 


he afterwards denies. 

. That it ſhould be confined to one Court, 
is more for the Benefit of the Subject, which 
is principally to be conſidered; for the Law 
was made for the Subject, and not the Subject 
for the Law. However beneficial the Uncertain- 
ty of the Law may be to the Practicers in any 
Courts, the Subject ſuffers for it. Great is tho 
Expence in ſettling Precedents; and it is hut 
little Comfort to a ud after {| pending a great 


Part of his Eſtate, only to have his Name 


quoted in another Caſe, It cannot be for the 


Subject's Advantage to have all the Cauſes in 


the Kingdom brought into Meſtminſter- Hall, 
which muſt be the Effect of deſtroying the other 
Juriſdictions; and every Cauſe which is brought 


from another uriſdiction muſt create an Un- 


certainty untill it is adapted to the Rules of Com- 
mon 


for were TOY 2 FN = y the Preroga- 
tive of the Crown. wauld be Ela by blending 
all Juriſdiction, but the Purſuic of Right would 
be too expenſive in Matters, of .lels_ concern. 


By the Laws of King Edgar, the ro might 


not be troubled With ordinary Matters, „% Nema Lamb. 
« in, lite Regem ap $45 og niſi ,quidem 3 


1 hs iam OT aut impetrare non poterit 3 LI 
in 


ſummo J Jure Domi urgeatur, ad Regem, 263. 


ut is onus aliqua ex parte allevet, provocato.“ 
The preſerving the Bounds of Juriſdiction di- 
ſtinct and ſeparate, is for the Eaſe. of the Sub- 
ject, that he may know with greater Certainty. 
to what Court to apply, and not be carried about 
from Court to Court, in queſt, of the proper 
Seat of Juſtice, whilſt the poor Client, like 
Sy/ipbus, having forced his 7 4 with the ut- 
molt of his Strength up to the Top of the 
Hill, finds his Labour renewed by its rowling 
down again upon him, and the Cauſe, 
which he well hoped was near at an End, ſtops, 
only to begin again. The leaving then the De- 
termination thereof to one Court rather than to 
many, as it muſt be attended. with leſs Variety 
of Opinions, will make it more certain, eſpe- 
cially if that Court receives no Increaſe of r 
by its Determination. 

This Complaint el, Probibiians was 
made, the Examiner fays, in the weak Reign 
of James I. And — was the Effect of it, in 
W weak Rea n? No Regard ,was had to ma 

* 1 


p. 161. 


. = * * * * : * 
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his Prerogative, his Supremacy, 


this - wiſe Prince's Care; and Dr. Riley | 
complains to him, That where there are tw 


« divers Juriſdictions in one Commonwealth, 
cc unleſs they be carefully bounded by the Prince, 


« and an equal Reſpect carried to both of them, 
« ſo far as their Places and the neceſſary Uſe 
« of them in the Commonwealth requires, as 
« the Advancement of the one increaſeth, ſo 
«« the Practice of the other decreaſeth, ef pe- 


« cially if the one hath got the Countenance of 
« the State more than the other, which is the 
4 only Cauſe at this Day of the Overflowing of 


the one, and the ebbing of the other but 
&« jt is in his Sacred Majeſty to redreſs it, 
«© not by taking any thing from that Profeſſion 
« that is theirs, but the reſtoring to this Pro- 
c feſſion that which is their own.” - 

I hope then that upon this Head the Cenſu- 
rer will miſs his Aim, and what was meant 
for the Support of the Prerogative of the 
Crown, and fixing the Supremacy upon its true 
Baſis, as alſo for the Subject's Eaſe, will not 
be thought to be an Afront to the Fuſtice of the 
Kingdom, or to border very near on a Libel on our 
Conſtitution, by any Perſon who has a Regard 
for the Rights of the Crown or the 2920 of 
the RE. 


The next Point which 15 Lordſhip, p, or ra- 
ther the Legiſlature, is cenſured for afferting i = 
« The Knowledge, Sufficiency, and Integrity of 
ce the Body Spiritual or the Church of Eng * 
« without the intermeddling of any exterior 


«© Perſon in all Matters where any Cauſe of the 


e Divine Law or Spiritual Learning ſhalt come 
<« in Queſtion, and the One" of all 


« ſuch 


n ? > ry > x 4 
. 5 A 1 
* * 5 E. 2 


a 


0 ; ſuch Offices and Duties as to thei ("IIB Spi- > 
« ritual ſhall appertain.” ' And the Cordllaries 
or Concluſions Which his Lordſhip has deduced 
from thence are ſtiled - Alming at a Monopoly Exam. 
of Power in the Clergy t a Diminution of . e þ. 66. 
High Court of Parliament, ---- ſuperſeding the un- 5.114. 
doubted Principles” of the Law and Acts of Par- 
liament too ------ derogatory to the King*s Preroga-?' 53. 
tive, and repugnant to the known Laws of the p. 1 
Land ---- inconſiſtent with the Af of Sum ON. 

This is a heavy Charge; ; theſe are hard Ex- 
preſſions, and ought to be well grounded: But 


if this be raiſed only from falſe and forced 


Conſtructions, from Principles deſtructive of the 
Church of England, derogatory to the Prero- 
gative Royal,” and contrary to the Laws and 
Uſage of the Kingdom; he will then be found 
a falſe Witneſs and an infamous Detractor. | 
His Lordſhip. upon every Occaſion throughout 
this Elaborate Work, has in the ſtrongeſt 
Terms aſſerted his Majeſty” s Prerogative and Su- 
remacy, has claimed the Exerciſe of no Ju- 
riſdiction but in Subordination to him only, 
and according to the known Laws of the Land 
and not otherwiſe. There is a general Miſre- 


preſentation through the whole Courſe of the Ex- 


aminer's Argument of thoſe Words of his Lord- 

ſhip, „ That the preſent Rule of Government Fref p. 31. 
« and Diſcipline in the Church, are the Laws 

« in being of all kinds.” Thus he fays, „If 

« Experience did convince us that the Spiri- 

<< tualty are bleſſed with a ſuperior Knowledge 

“and Experience of the Laws in being of all Exam. 
« Kinds ---- of the Common Law Reports, (a p. 55, * 
« Library of themſelves) ---- let me add, of 

« the Body of the Civil Law.“ As if a 


ee Knowledge of all the various Branches 


4 of 
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Exam. 


H. . 


Crown Law was a nece 


of the Laws enumerated, whs neceſry towatd 
Ts Be en ſtanding of thoſe Rules by which. 
the Church is governed; as if Tenures and 


— 


out interrupting thoſe Studies whe! 
Religion has by him been with ſo much Streng 
defended. . But how the Body of the Civil Law 


came to be neceſſary I can't imagine, ſince the 


Laws therein which relate to the Government 
of the Church have by the Compilers thereof 
= transferred into 

* W. 


which he had placed the ſeveral Laws, having 


before ſpoken of the Biſhop's Power by the 


Word of God, tells us, The Statute Law, 


<« tho? reckoned firſt in point of Authority, 


« comes properly in the laſt Place when con- 
« fidered as part of the Eccleſiaſtical Law of 
ce the Church of England. Here the Exami- 
ner obſerves, <* That he always eſteemed the 
«© Common and Statute Law as the beſt, if not 
„ ihe only Eftabliſhment, -on which any Autho- 
<« rity can ſtand in England, and is ſcandalized 
«« at the Expreſſion of the additional Strength 
« of Common and Statute Law.” His Lord- 


ſhip has reckoned the Statute Law firſt in point 


of legal Authority, and placed it laſt, as it con- 
trouls all others: But to ſay that the Statute and 


Common Lay is the only Authority, is deroga- | 


tory 


y towards 


When in common Senſe and Meaning it implies 
no more, than the Knowledge of the Lays re- 
lating to that particular Subject; which . altho? 
too extenſive, as all our Laws are, yet the pre- 
ſent cenſured Work may convince any unpre- 

judiced Perſon that its learned Author had at- 
tained thereto, at an early Age of Life, wih⸗ 
i whereby our HOY 


e Body of the Canon 
The learned Author, in reciting the Series in 


For the Figs an oh x i, Hh ou org 
ſembled by virtue of the King's Writ,” are etia- 


bled to make Laws Tr for 925 Govern- 


8 he of 1 Vs gat? wi being _ fr 
1 ve A ority in Matters Spi- 
wl, And as eee, the Church 25 


England had not their Original from the Com- 
mon or Statute Pris but were derived from the 
Apoſtles and from the Primitive Church, from 


the four firſt General Councils, and from ſuch 
Conſtitutions as under the Authority of the 
Crown have been made by the Clergy here ; 
thoſe may properly be called an additional 
Strength. A the Examiner forgot one Autho- 
rity, viz. the, Divine Law, which had not its 
Original, nor had its Authority from either of 
the Laws he mentions, and which is certainly the 
Beft, and ought to have ſome weight amongſt 
the Laws of this Kingdom. What he is ſcan- 
dalized at is, that it Tthould be in the Power of 
the Crown, by virtue of its undoubted Preroga- 
tive, to ratify and confirm ſuch Laws and Canons 
as have aſſed both Houfes. of Convocation; 
which is à direct Infringement of the Regal Su- 
premacy in the King's Legiſlative Capacity, as 
the fixing of the Suptemacy in ifa r il 
was in his Judicial. 

It cannot, I believe, be denied by any one, 
that the preſent Members of the Body Spiritual 
are, in every, view, at leaſt equal to thoſe who at 
_ the Time that Statute was made, in general 
compoſed that Body; in Purity of Religion, 
Piety, Loyalty, Exemplarineſs of Life, Learn- 


ing, Compaſſion and Tenderneſs towatds thoſe 


115 thro? e Scruples divide from them. 
How can they then br — leſs — 
- . _ enther 
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either for Knowledge or Integrity for the Adini- | 
niſtration of all ſuch Offices and Duties as be- 


E: 


yes 


| + 1 
long to them, If there are any who for neglect = * 
of their Duty, for Vice or Immorality, are un- 
worthy of their Function; if any who are under 
their Care deſerve not the common Name of a 
Chriſtians; that is his Lordſhip's Complaint, | 
that the Power of the Church is reſtrained. from 
cutting them off from its Communion; that is the 
Power he does deſire, be Unguiet, the Diſobe- 
dient, the Criminous to corrett and puniſh. Yet 
this we are frequently told would in many Caſes 
be an Incroachment on the Temporal Power, 


a R — 


{ . 


either to enquire, or to correct. 


4a <4 ws and © «x» as 


The Examiners Objections will naturally lead 
me to conſider the Sufficiency of the Body Spiri- 
tual in their ſeveral Rooms or Capacities. 1. In 
their legiſlative Capacity, as the beſt Judges of 
what Laws are moſt proper for promoting of 
Religion and the Good of the Church, as alſo 
of what Aſſiſtance it ſtands in need of from the 

State. 2. In their prudential Capacity, as the 
beſt Aſſiſtants to the Prince in the Adminiſtration 
of all Affairs which concern Spiricual Perſons 
or Things. 3. In their Judicial Capacity, as 
the proper Province to which the Law has al- 
lotted the Suppreſſion of Vice and Immorality 
by Spiritual Cenſures, and according to the Laws 
of the Church. S | | 
A Man muſt indeed be a Stranger to our 
Hiſtory, and utterly unacquainted with our 
Laws and Conſtitution, who does not know 

that there are two Legiſlatures, now ſ/ubſiſting p 

Exam. p. amongſt us; the one which is ſupreme and gene- | 

113. ral, called the Temporal, in Diſtinction from the 70 
other which is called the Spiritual, without any 
MR | „%%% ⁵ VT 
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\ Kit have: en; affembled 9 + Andy that Ends; 
as oſten as the Exigencies of the Church or State 
required; and that the one has not ordinarily 
intermeddled i in the proper Buſineſs of the other. 
And no one can cenſure his Lordſhip. in this 


Point without diminiſhing the — of Ad 


the Crown, which is the Head of both. 

The Intereſts of the Church, and the Good 
of Religion, are ſo interwoven: with the State, 
and fo eſſential a Part of it, that the ſupreme 
Legiſlature muſt and have at all Times taken it 
under their Care and Conſideration, and have 
made- Laws for the Good of both; conſiſtent 
with their Duty to God, and the Temporal 
Welfare of theſe Realms? Their Power ibe 
Law has not, cannot reſtrain; but it is left to 
their Conſciences, as they will hereafter anſwer 
to God for the Truſt repoſed in them: And the 
ſtraining of any Expreſſion of the learned Au- 
thor to the Diminution of their Authority, is 
injurious to him, and founded in Falſhood and 
Malice : For that, notwithſtanding this general 
Power, there is likewiſe a Legiſlature in Matters 
Spiritual where the Convocations of the Biſhops 
and Clergy, aſſembled by virtue of the King's 
Writs, have a Power to make Laws, which 
being duly ratified and confirmed by him, are 
as binding as any other Laws: And whenever 
any Matter of Divine Law or Spiritual Learn- 

ing hath come in Queſtion, it hath by the Con- 
Ritution and known Laws of the Realm been 
left to their Determination and Direction. 

The Examiner can give no Inſtance: where the 
Temporal Legiſlature ever primarily took under 
Conſideration any diſputed Points of Religion: 
Our Articles, our . will not be * to 

ave 


Exam. p. 
4 an incautious Reader might be led to im ine; 
that there had been only one Act of that Iiir 


74. 


. ent A the os 
| 4 

ee "(tho with- a ſtrong Op A- 
5 the Popiſh Clergy): was Arlt made in 
Convocation it was recognized in Pars * 
liament. Ale w the Adt of Uniformicy he men 
tions, againſt which all the Biſhops 


at the Beginning of the Reformation, and that | 
it had been oppoſed by all the Biſhops in Par 


Heng: He ought thertfire in have: een 28 


ingenuous, .tho* it had hurt his Argument, to 
take notice, that the - Publick Liturgy of the 
Church of Eigland had before been confirmed 
in Wie 5 and 6 Edw. VI. to which 
the Biſhops were conſenting. | This Act was 
repealed 1 Maria. The Perſecutions of that 
Reign are too well known, and the Spirit of 
the Biſhops made by her: But when Queen El;- 
zabeth came to the Throne, 1 Elix. this Act 
was repealed, and the Liturgy was again re- 
ſtored, Ty ſame as had been in King Edward's 
Time, excepting ſome few Alterations. This 
Repeal and Confirmation the Popiſh Biſhops | 
oppoſed and protefted againſt ; 1 it cannot 
with any Colour of Truth be pretended, that 
the Alterations in the Liturgy were made by 
the Parliament, or prepared by the Laity; 
that they at either Time othetwiſe inter Pofed, 
than by approving, confirming and eſtahl iſhing 


what had been before prepared and was laid 


before them. The Reformation was ſo far from 
being conducted altogether by Lay Councils, 


that it was begun and carried os under the Royal 


Supremacy by the Clergy, who were our firſt 


een and who conducted and ſettled all 
Points 


Points in Kaen, 


— — 


OY 0 wok aids was 


Occaſion, wete afterwards confirmed and "mor. 
ced by*the- Authority, of the 1 e _ Legifla 
ture. ene D N 


The Pbwer of the Sete! Les oifidciire in con- 


fined to Matters Spiritual; nor can their Sancti- 


on extend to What is merely Temporal; not that 


they ute debarr d from inquiring, gebating and 


conſidering of any thing Temporal which may 
concern the promoting Religion and the Good 
of the Church; not indeed in an authoritative 
Way, as in others; but the known and ancient 
Method hath been for che Convocation in ſuch 
Caſes to petition the King and Parliament for 
_ Aſſiſtance, and to leave it to their Directi- 

If then his Lordſhip has ſubmitted to them 
= Matters of a Temporal Nature, if any of 
thoſe which the Examiner calls his Candidates 
are ſuch, or even * the Improvement of our 
2 Conſtitution and the Amendment of the Laws 
« in being of all Kinds, as far as concerns the 


= Church, her Power, and Privileges, as the 


Subject of ſynodical Enquiry and Debates; “ 


it is unjuſtly ſaid to be contrary to the Act of 


Submiſſion, ' or a Diminution of the Authority 


of the Parlianfent 3 ſince in all Matters Spi- 


ritual they have, under his Majeſty's lawful 
Authority, a legiſlative Power; and in all 
7 Temporal which relate to the Church, 

as his Council Extraordinary in Eccleſia- 


Mell Affairs, may addreſs his Majeſty or petiti- 
on the Parliament, and are, as ſuch, the beſt 


Judges of what Aſſiſtance the Church lands in 


need of from the State. 
Judge Hales, in his Analyſis of the Lay 


tells us that ** the —_ s Extraordinary Councils „. g 9. 


are of two Kinds, 1. Secular and Temporal. 
F « 2. Ec- 


* 2. Eccleſiaſtical or Spir itual. The King's Ex+ 
«<<, traotdinary Councils: Secular are the E | 
« Peers and labs Houſe of Commons. The * 
c traordinary Eccleſiaſtical Councils are the up- 

c per and lower Houſe of Convocation??ꝰ? : 
P. 11. ee The King's Right of Dominion or Empire | 
c .(amongſt other Powers) conſiſts, in fnaking 

«©. Statute Laws or Acts of Parliament: For tho 
« the King cannot make ſuch Laws himſelf 
<« without the Conſent of both Houſes of Par- 
« lament, yet no Law can be made to bind the 
Subject without him. 2. In making Eccle- 
4 -fiaſtical Laws or Canons Eccleſiaſtical, which 
«if kept within the. Bounds of Ecclefiaſtical 
40 Cogrizance, are admitted here within this 
« Kingdom. © As theſe Laws cannot be made 
< without the King's Conſent, ſo neither can the 
“ King ordain ſuch Laws, without the Glergy 
e in Convocation aſſembled.” 
If we may rely upon the Opinion of the pre- 
1 ſent Archbiſhop of Canterbury, he ſays, « I 
State of © have freely rofeſſad, and I ftill do declare it; 
the Ch. © that tho' the Law of England has, as I con- 
2-87. e ceive, put the whole Power of aſſembling 
our Convocations into the King's Hands, yet 
<& jt was with a Suppoſition that he would uſe 
that Power to the Good of the Church and 
Realm, which intruſted him with it. That 
“ in order thereto, he is obliged, both as a 
< Chriſtian and a —_ not to hinder our Bi- 
« ſhops and Clergy from meeting and acting 
1 whenever it ſhould be for the Benefit of the 
« Church ſo to do: And that in judging of 
ce this he ought to have a ſpecial Regard to the 
Advice and Requeſts of the Fathers and Go- 
« vernors of the Church; and not lightly — 


7 fuſe them the Liberty gf 6 as often 
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Examiner tells us, That it is owing to theg n 
« der Regard to the Clergy, that their Atten- 
e dance in Convocation has been fo happily 
« diſpenſed with for ſome Tears paſt; yet; 
from the ſame tender Regard for them, when 
his Majeſty ſhall ſee Occaſion, he may require 
their Attendance, at leaſt that they may net 
be looked upon as Strangers to our Conſtitu- 
tion. : N 1 75 5 n 
The Clergy of this Realm, not only the Pre- 
lates, but likewiſe the inferior Clergy by their 
Proctors, were heretofore ſummoned to Parlia- 
ment, and (notwithſtanding the Opinion of ſome 77.4 
to the contrary) had a Voice of Aſſent therein; State of 
and his Grace informs us of the Difference bes the ch. 
tween the Parliamentary Convention and the Pro- Se. f. 
vincial Convocation : <4 Thus much, ſays the 

« Archbiſhop, I may affirm, that it was al-“ 54 
« ways accounted the proper Right of the Cler- 
„ py, in their own Provincial Synods, and not 
« in their Parliamentary Conyocations, to 
make Eccleſiaſtical Canons and Conſtitutions. 
That the Provincial Convocation was (within 
« its own Boynds) a complete Eccleſiaſtical 
« Aſſembly, and acted by its own Eccleſiaſti- 
& cal Power and Authority. The Clergy 
e were therein tied up to Eccleſiaſtical Cauſes 
« and Things. And he gives an Inſtance 
« from the Acts of Convocation 1452, when 


Regiſt. 


«© the Clergy ſeem to have left off coming to 1 K. 
„ the Parliament, and to have aſſembled only, Arch. 

as now they do, in their Provincial Capacity. Cant. act. 
e In the fourth Seſſion of this Convocation, Conv. Feb. 
the Prolocutor of the lower Houſe being i 450 
« aſked by the Archbiſhop whether he had any . 

i 2 „ 
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« Wiſdom. of che Adminiſtration, and in ten-g2” * 
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Tung be propali-in "beta: 6 . dhe Cie bs 


0 e needed Reformation in the Church 


ety England, inſtanced in many Things in 7 


learned | Oration he made thereupon : And 
« being commanded by the Archbiſhop to put 
them in Writing, and ſo tender them to the 
$62; Fathers they came to this Reſolution con- 
& cerning them, -That foraſmutch as thoſe Things 
« which needed Reformation in the Church of 
« England, concerned the King's Majeſty, and 
« the Laws of the Realm, and ſo were not at 
4 all ſubject to the Definition and Sentence of the 

e ſaid Council, the moſt Reverend the Arch- 
« biſhop, and the Right Reverend the Biſhops 
« there preſent, ſpould be intreated in bebalf of 
« the Clergy, effeftually to preſs the King, with 
« the Lords and Commons, for a Reformation 
« of them in the Parliament, which was in a 

« few Days after to begin at Reading. And 
ce four of their Houſe were pitch d upon to ſollicit 
<< aud inform the Archbiſhop, Biſhops, and Pre- 
„ lates, concerning the Aﬀairs to be reformed in 
% Parliament.“ 

Thus may we ſee the Beauty and Symmetry of 
our Conſtitution, whilſt each Part has its own 
proper Function and Capacity, without inter- 


rupting or interfering with, but aſſiſting, each 
other. It is no Diminution then to the Autho- 
rity or Wiſdom of our Temporal Legiſlature, 
to be aſſiſted by the Spiritualty in that which 


is their proper Province, whilſt They employ 
their great Talents and Abilities in enquiring 


_ Into the different Intereſts of Nations and King- 


doms, the State of Peace and War, the Leagues 
with Foreign Princes, the Defence of the Na- 
tion by our Fleets and Armies, the Supporting 


the an and * of the Crown, the 


Improving 


N 2 Py - x" Wr 
* 4 , 
15 4 E 
: 1 5 83 
F 0 
4 ; + 1 
5 o 


. SR R , * ** — P * , 
4 I VEL! * 1 . , Nes k a ot! 
"he IE * 
* WR” 1 ; £8 8 
x i} $ 17 ; 
4 | : 5 
? ; x 7 L 


. 
” 
"= 


a 7. and in all chat extenſive F ield of 8 N 
ledge, on which our Temporal Welfare depends. 
Why ſhould. they diſdain that in their publick 
Capacity; which is their Practice in their pri- 
vate, of being inſtructed in Points of Religion 
by thoſe who are ſet apart for that Duty? Wilſt 
then the Lay Elgers are charging our Church 

with aiming at Independency, it is only to pro- 
mote one more abſolute. amongſt themſelves: 
For I would aſk, Wherein is the King's Supre- 
macy allowed in any Part of their Religious 
Worſhip? Have they not in ſpiritual Matters 


the Government of their Congregations inde- 
pendent of any Temporal Power) 
But the Examiner ſays, What if the Clergy 


5 ſhould themſelves be corrupt, and ſuch they 
« have been. But thank God his utmoſt Ma- 
lice cannot charge it upon them now.; their Re- 
ligion is unblemiſhed, their Loyalty unſuſpected, 
their Lives exemplary; whilſt the preſent Dan- 
ger is from the Libertiniſin, both in Principle 
and Practice, deſtructive of all Government, 
both in Church and State 
| To put this in another View : Would the Ex- 
ami ner ſay, that he is an Enemy to our Conſtitu- 
tion who ſhould wiſh, that all Bills relating 

to the Practice of the Law and the Temporal 
Courts, were to be firſt liked and approved of 
by the Judges? We know that it is uſual for 
the Houſe of Lords to command their Advice, 
and even to direct them to prepare the Bill; 
and for want of this we have ſeen Bills intended 
to prevent Delays, and leſſen Expence, and to 
render the Law more certain and plain, have no 
other Effect, than to multiply Suits and create 
Confuſion, © 1 
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2 np the Houſe of Commons, 22 May 

1572, for which that great Princeſs has b 
mdecently reflected on by fome ; and for wry 
ting whereof the Examiner has drawn ſuch hard 
Infe: againſt our learned Author: That 
« her Majeſty's Pleaſure is, that from henteforth 

& 10 Bills ſpall be preferred or received into this 

c Houſe, unleſs the ſame. ſhould be firft confidered 
« and liked by tht Clergy. How far the Crown's 
ſignifying their Pleafure in this manner would 
note be looked upon as Parliamentary, is not 

5 Queſtion: But there can be no doubt, that 
n Queen Elizabeth and her Predeceſſors Times, 
— Crown was in poſſeſſion of that Right of 

communicating its Pleaſure to the Parliament, | 

at what Time and in what Manner it thought 
proper: : And perhaps no Prince was ever more 
ppy in keeping up the Dignity and Preroga- 
tive 42 the Crown, or more careful of the Li- 
berties of the Subject, than ſhe was; and this 
was a Point wherein ſhe looked upon her Su- 
premacy as concerned. That this Meſſage was 
not then thought Un parliamentary, is evident 
from its being entered in the Journals of that 
Houſe, without any Mark of its being diſplea- 


fin 
Ber the Queſtion is as to the Reaſonablene 
of i it; and the Examiner aſks what are his Lord- 
ſhip's Sentiments of it? What Opinion does 
he "Idfite his Readers ſhould entertain of it? 1 
” may venture without his Lordſhip's Authority, 
conſidering him only as a Biſhop of the Church 
of England, to anſwer in the Words of his 
Wale, Preſent Metropolitan; „A little more Autho- 
State of ée rity than it now has, would, I am fire, be 


he Ch. 
&c p. 64.* better for the CH, and 7 think for the 


60 State 
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& their. 
Parliamentary 9 7255 aug 
« with; as in the Ariel, 


6 
& GD, of itz. they ſhall either be left entirely 

“ to do what pr properly; belongs to them, or at 
6 leaſt: that no Law Hall. paſs in Parliament 
e s without their Advice furſt, taken therein, This 
« Regard we muſt thankfully. own has ith, oy 

ee been paid to our By/hops and Clergy (in 

& Spiritual, not Parliamentary. Capacity,) — 
«© we ought to promiſe ourſelves, from the Wiſ- 
% dom and. Piety of our Princes and Parlia- 
<6 ments, that this HY our Church ſhall ſtill 
cc e to AY ef this Liberty is by the 
N a dangerous Scheme. f Cel 

ower. 

I promiſe my ſelf my Reader's Excuſe for 8 
ving him ſo many Extrafts out of this learned 
Writer, who was concerned in Controverſy 
with one of a much more aſpiring Tem 5 
and leſs favourable to thoſe who differed 
him; as the Examiner's Intention ſeemed to = 
to point out the Biſhop of London as the Author 
of a New Scheme for promoting of Church Pow- 

er: Whereas it will hence appear, that the 
Ground of the Accuſation againſt him is, for 
maintaining thoſe Principles, which the greateſt 
and moſt moderate Prelates of the Church of En- 


2 


gland have without Contradiction advanced, and 


without which the Church Eſtabliſhment cannot 
be long ſupported : And that the Parallel drawn 
between theſe two great Men was not ſo ſhort a as 
ſome might be apt to imagine. yrs 
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&« Maiters of Raligion, pos the. Clerg 5 
Order and Function, tho not 12 10 
viſed 
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The "OR Palace then 1 the K 
has quoted out of the Preface to the Coder, c. 


7. 10, 18. does not at all impeach the Power of the Le. 


gillature to make what Laws they pleaſe, and 
to make uſe of what Aſſiſtance they judge pro- 
per; but in a fair Conſtruction amounts to no 
more than this, 1. That, ordinarily ſpeaking, 
Clergymen may be , preſumed to be the beſt 
Judges of the Regulations and Improvements 
which are wanting in Church Matters. 2. [That 
therefore calling in their Aſſiſtance, * when ſuch 
Laws are in making, is the moſt likely Way 
to make wiſe and good Laws. 3. That thus, 
in fact, the Practice ſince the Reformation has 
been. 4. That inaſmuch as the Convocation of 
the Biſbops and Clergy, duly licenſed by the 
King, have a Power of ' making Canons, which 
being confirmed by Royal Authority, are. pro- 


perly the Eccleſiaſtical Laws of the Church of 


England, and . have always. been conſidered as 


ſuch; the moſt natural Way of EE Os 


Abufes, and making Improvements in the Con- 
ſtitution of the Church, is for the Convocation 
in the firſt Place to go as far as they can, by 
their on proper Authority, and when they can 


go no further, to pray the Aid of the Temporal 


Legiſlature. 5. That the mentioning Queen 
Elizabeth's Meſſage to the Houſe of Commons 


to prevent their proceeding in Church Matters, 
was of uſe to ſhow, that in thoſe Days it was 


thought no abſurd Thing to ſay, that Eccle- 
ſiaſtical Matters were moſt proper for the Con- 
ſideration of Eccleſiaſtical Perſons. 6. That 
nothing is ſaid in the Introduction to the Codex 
Juris that can ſo much as be pretended to be a 
Denial of the Power of the Parliament to inter- 
poſe i in Eccleſiaſtical Matters, when and in what 

3 Manner 


Manner they duct fe, to 25 <= our 2 
in all Caſes, if erroneous,” may be corrected; 
if defective, ſupplied; A neglected, inforced; 
and if abuſed, refrained. Could the faying of 
any, or all' theſe Things, have raiſed ſuch a 


tragical Outcry, I dete h bad not been a preme 


ditated Deſign to repteſent every Thing in thi 5 


moſt odious Colours, without Nn to Truth, A 
or common Ingenuity ?. - | 
1 might diſmiſs this Head, but War as the 
Examiner has endeavoured to ſubvert the legal 
Power of the Church in making Laws in Spi- 
ritual Matters, ſo he would enervate thoſe al- 
ready made, and even take away the Sanction 
they have obtained from Cuſtom or Uſage; 
whdelt et is the Foundation of the Common 
Law wi the Land, as well! in the an as in 


1 Courts. 
His Lordſhip is ng for ſaying; 0 That 
ce the Foreign Canon Laws, ariſing from General 
«© Councils and the Decrees of Popes, obtained 
e in England before the Reformation by virtue of 
« their own Authority ; but that they have ſince 
« ſubſiſted on the F6ot of Cuſtom: And by being 
« confirmed by the 25 H. 8, as far as they had 
« been received and practiſed here, not being 
«© repugnant to the Royal Prerogative, or the 
Laws or Statutes of the Realm, had obtained 
ce an additional Strength of Statute Law.” This 
is wire-drawn into a Contradiction, becauſe he 
has in another Place admitted, that ſeveral 
Parts of that Law had not been received before 
the Reformation. As to the former Part, if he 
had been miſtaken, what is the Inference? Does 
he .give any further Authority to them at preſent 
than upon the Foot of Cuſtom confirmed by 


Act of FRO which is certainly an addi- 
tional 


* 7 
» 
1 * — 4 


9955 Sent h? None. * are. we then 
hurt by it, ſo as to occaſion a Reflection? Bu 
both the r and: Contradiction ariſes 
from the falſe Light wherein he has placed. it ; 
and his diſingenuouſly leaving out that Cla ubs 

Pref. 5. 28. which would have explained the whole: 10 
all Cauſes where no Rule was rovided b Dy | 

« our own Domeſtick Laws, 2 1 of. 

4 Canon Law was received by che Churchffor | 
44 a Rule.“ 5 

Altho' the Pope had no Jawful Authority ” 
here, yet it is too evident that he exerciſed one, | 
and particularly by his pretended Power, of re- 
ceiving appeals, introduced his Laws by his 

own Authority; and, notwithſtanding that. this 
was an. uſurped Authority, yet it cannot, be 
denied but that it was exerciſed and ſubmitted to: 

Nay further, the Papal Decrees, Sc. before the 
Reformation, may properly be ſaid to have been 
binding by their own Authority, as they were 
made by an Authority to which the Nation was 
actually ſubjected in thoſe Days, and thought 
themſelves obliged in Duty and Conſcience, and 
not only by Sufferance of the Prince and Con- 
ſent of the People. 

If the Pope intermeddled i in Temporal Mat- 

ters, and commanded Things contrary to the 
Law of the Land, or in any Things wherein 
our Church had its own Domeſtick Laws, and 
in ſuch Matters was reſiſted ; it follows not that 
in other Matters, which properly belonged to 
the Church, his Decrees, and the Decrees of 
General Councils, were not received and obeyed 
by their own Authority, _- 

The Force of Practice before the Reformation, 

and /ixce, have been unduly confounded. It is 

owned that ſince the Reformation the Foreign 
Canon 
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anon | La ſubfiſts upon former RY 5 
cauſe the 25 H. 8. has made it to ſubſiſt, and 
not otherwife. And from thence ariſes the Le 2 
neſs of our Records, to prove from them that f 
and ſuch Things were in practice before the Re- 
formation, -and ſo came under that Statute. But 
it follows not from thence that they had no other 
Subſiſtence but upon the Foot of Ptactice, befor 
that Statute made them have no other. 
But now let us ſee the fuperior Reaſoning of 
che Examiner, and the Juſtneſs of his Conclu- 
fions : He fa 8, That the ancient Canons o 
« bur & were the Work of Provincial 


„ and Legatine Synods, holden in Derogation p. 141. 


ce to the Royal Supremacy, and by Authority 
derived Bon the iſhop of Rome. 4 He had 
taken the Pains, thro? 1117 Pages before, to 
ſhow that our ancient Canons had their Original 
from the Laity, and were made in the Wi- 
tenagemot or Parliament, and reformed and 
confirmed by the Conqueror, with the common 
Conſent of the great Council of the Nation in 
Parliament aſſembled. Now it fer ves his Pur- 
poſe to aſſert the contrary, he ſays, That they 
were the Work of Provincial or Legatine Sy- 
nods, holden under the Pope's Authority: 

Thus, rather than not contradict his Lordſhip, 
will he contradict himſelf. He could not but 
be ſenſible, that ſuch an original as he had 
given them, and their being continued in practice 
to the Time of the Statute, was as ſtrong a 
Foundation as any of the Common Laws of 
the Land, and did not want a ſaving Clauſe 

to ſupport them; but now the Scene is changed, 
and he will advance any thing to ſupport his 


Ar ment. 2 
| 1 Beſides, 


4 
Beſides, * he ſays 5555 the Metrop 


of Chriſtian Churches; and is declared to be 
- ancient ſo early as by the Finſt Council of Mice. 

In Virtue of this Power they convened their 
Provincial Synods, long before the Uſurpations 
ö of the Church of 3 and no Archbi op of 
HR Canterbury was the Pope's Legate till ſome time 
7 after. the Conqueſt ; nor when they had the Le- 
gatine Power was it of any Advantage to them, 


”r * 
mM 


whereas, as Metropolitans, they Fa | only hold 
Provincial Synods, which they did both before 


litical Power; after they were made Legates, 


Metropolitical Authority, and not at all 
Legatine Authority derived from the Pope, 8 
therefore could not expire with the Papal Au- 
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* $.14z, However he aſſerts, . That when our Con- 
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ples, that the Convocation ought to be aſſembled 
„ only by the King's Writ, and that no Canons or 
« Conſtitutions ought to be made, promulged, or 
e executed” ¶ The Statute ſays from henceforth, 
and in lime coming] © without his Aſſent; all 
«« the Synods of ſome Ages paſt muſt have been 
« efteemed unlawful Aſſemblies, and all their 
„Acts mere Nullities, for want of the Royal 
% Mandate to authorize the one, and the 


— 
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<< other.” There is not the leaſt Complaint in 
the Statute, that the Convocation met by Virtue 
of any Papal Authority; bt on the contrary 
it 
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and * Authority, 18 abſurd. The metro- 
litan Power is as ancient as the firſt Settlement 


in point of holding Synods, but only this, That 


and after the Reign of H. 1. by their Metropo- 


they could hold National Synods: But the Pro- 
vincial Conſtitutions were all made by the ee 


ce ſtitution was brought back to its firſt Princi- 


ce Royal Aſſent to give Life and Force to the 


„ 
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t is aſſerted, 4 tha it is, dlivays' bath FEY and 


« ought 'to | be afſerabled | only by the King's 
« Writ ;” but that divers Contitutions, Vc. 
which heretofore have been Enafted, "be thought 
prejudicial to the King's Prerogative,. and repug- 
nant to'the-Laws and Statutes of this Realm. To 


prevent. this, for the future; a neto Remedy is 


provided, not only as it always had been, That 
they ſhould be convened by the King's Writ, 


but in time coming they ſhall not attempt, alledge, N 


claim, or put in ure any Conſtitutions, Sc. with- 
out the Royal Licence and Aſſent; and for 
thoſe which had been made, they ſhall be re- 
viewed, Ang to the has of that 
Statute. 

Tho? the king' s Writ had Roque com- 


manded them to deal with nothing that con- Cote 4 
cerned the King's Laws of the Land, his Crown Inft. 
and Dignity, his Perſon. or his State, or the#- 322. 


State of his Council or Kingdom; yet I be- 
lieve it will not be pretended, that any ſpecial 


Licence to make Canons, or expreſs Aſſent to, 


or Ratification of them, when made, was ever 


required before the making this Statute. How 


then the requiring a greater Strictneſs for the 
Time to come than was neceflary before, can 
be called bringing back the Conſtitution to its firſt 
Principles, I ſhall leave this Dealer in Contra- 


dictions to explain; or even thoſe Common 


Lawyers and many Divines he could name,” 
(he does not ſay of the Church of England ) 
«© who are of Opinion, that all the Drs. Ca- 
« nous muſt have dropp'd at once, by Virtue 
« of the Clauſe which Enacts, That the Clergy 
« ſhall not put them in Ure, if the Proviſo 
« whereby they are continued in force until 
« they ſhall be reviewed, had not been in- 
| 4 ſerted ;* 


aa © 
£3 

0 
* 


« ſerted ; erg He pcs ill make hal 

better Arguments than he has done, to ſup - 

their Opinion; or than Dr. Tindal in the . 

face to The Rights of the Chriſtian Church, from a 

whence it is taken, has ſuggeſted. = - 
kram. When fo extraordinary a Writer as this Bu 1 
p. 20, 21, aminer is pleaſed to offer a Conjecture, which 
136. he calls his own, it deſerves a particular Re- | 

gard : He fixes the compleating the Separa- 

<« tion of the Eccleſiaſtical from the Civil Courts | 

<« to King Stephen's Reign; from whence alſo | 

< are to be dated the many Abuſes of Eccle- | 

ce ſiaſtical Power attempted to be reformed | 

<< the Statute of Clarendon,--»- An excluſive Ju- | | 

« riſdiction, conducted and ſupported by a1 


< Body of Laws, compiled about this time, on 
purpoſe to countenance the Pretenſions of the 

„„ Church on the Secular Powers. ------- In this 

« Seaſon of publick Diſtraction, (ſays he) the 

« Clergy introduced the Study and Practice of 

<« the Canon Law into 8 The Coun- 

Dr. Vil. cil of Clarendon was held under Hen. 2. on the 
fins, H. 2. 22 Feb. (8 Kal. Feb.) 1164, about ten Years af- 
7. 321. ter the Death of K. Stephen, and about 14 after 
Gratian had finiſhed the Decretum : Thoſe Laws 

are called Avite Regni conſuetudines, viz. Henrici 

Avi ſui, & aliorum anteceſſorum ſuorum. It is 
thereby ordained, Art. 7, Ut quod pertine- 

c bat ad Regis rin ibi terminetur; & de 

<< eo quod ſpectat ad Curiam Eccleſi afticam, ad 

ce eandem mittatur, ut ibidem terminetur.? So 

that his Conjecture as to the compleat Separation 
of the Eccleſiaſtical Courts, 18 contradicted by 

his own Authority, | 

As to the Introduction of. the Canon Law, 

if he means only that the Decretum Gratiam 

was not introduced before the Reign of King 
Stepben, 
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means the ancient Canons of dur Church, by 


F Fr. Ac. I. in BE fat ona ed, 3 bd 
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is, I confeſs, a very. probable and 
introduced before it was compiled, which. he 
fixes to the 


Year 110, 15 Steph. Reg. If he 


** 


the Canon Law, he has in another Place, when 


it ſeryed his Purpoſe, declared, at they were 


the Work of Provincial and Legatine Synods. 5. 141. 
The Decretum was extracted not only from Pa- 1 Decrer. 
pal Decrees, ſome of which were inſcribed to Dig. 5- 6. 
St. Auſtin, our firſt Engli/o Biſhop, but likewiſe r., f. 
from the Rules of the Apoſtles, from General p;,, th 
Councils, and the Writings of the Fathers. Wereglrum E- 
theſe fir} introduced in K. Stephen's Time? Letpiſcbo. 

him conſult the Canons of Alfric, to which ing. 160. 


another Place he refers, he will there find «© That z „Bard. 
ce there were four Synods for the Defence of the Arch. p. 
<« true Faith againſt thoſe Hereticks who belched 1 34- can. 
« out their Blaſphemies againſt the Holy Tri- 33: - 

« nity, and the Human Nature of our Sa- 

« viour 3 the Firſt whereof was at Nice,” 

(which we are told, Can. 3. conſiſted of 318 
Biſhops from all Nations, wherein was ſettled 
the Liturgy of the Church, and the Creed 
which we now uſe, and ſome other Things 
appertaining to the Worſhip and Service of 

God) « another after that, at Conftantinople, 

« conſiſting of 150 Biſhops; the Third at 

« Epheſus, of 200 Biſhops ; the Fourth at 
«© Chalcedon, where many Hundreds of Biſhops 


were preſent; and they all with an unani- 
4 mous Conſent confirmed all thoſe Decrees 


« which were made in the Nicene Council. 
« Theſe four Synods (ſays the Canon) are to 
e be obſerved by the Church of Chriſt, t 
« Quatuor Chriſti. Codices.“ The Canons of 
theſe Councils are contained in Gratian's De- 
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136. 8 


cretum, and cannot et fd wo hive! n | 
firſt introduced. What then he means by the 


Canon Law then introduced, wants Exp 


tion: for he might with equal Reaſon have af. 


ſerted, that the Roman Civil Law was intro- 
duced i in the Time of Fuſtinian, which had from 
Time to Time been made from the Infancy” 'of 


' Rome, becauſe it was then Digeſted. 


With as little Foundation does he 6 


that our Spiritual Legiſlature had likewiſe its 


Beginning in the ſame Reign; That the Clergy, 
by the Authority and Example of Pope- Innocent 


the II. excluded the Laity from their Aſſemblies: 


This could not be owing to the Introduction 
of Eratian's Decretum, ſince he himſelf owns 
that Innocent II. did not begin his Pontificate 
till 1130, when that Decretum was finiſhed, or 
according to ſome a Year before. As the Bi- 


Dr. Ridley ſhops deriving any Power from the Word of God, 


P. 98. 


Exam. p. 


120, Cc. 


which is the Doctrine and Principle of the 
Church of England, is by him aſſigned as his 
Lordſhip's Fundamental Miſtake ; fo I may 


venture to aſſert, that the Poſition laid down 


by him which is the Presbyterian Doctrine and 


Principle, That the Eccleſiaſtical Legiſlature of 
the Primitive Church conſiſted of the Laity as 


well as of the Clergy ; and that they were con- 
ſidered as Members of the Councils or Synods, ba- 
ving a Place and Vote in all Deliberations which 
concerned the Intereſt and Government off the 
Church, as Members of a voluntary Society : This 
is, I ay, the Fundamental Miſtake upon which 
his Oppoſition is grounded ; and it had been 
much more ingenuous in him to have ſet out 
upon that Footing only, than to have attacked 
the Church under a Pretence of ſupporting the 
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29 The Chur * t 4 dene Seebche ö 9 
Councils voluntary Aſſemblies; but a Societ - 
vich which all Chriſtians are abliged to g "FEW 
| and Aſſemblies, Which the Governors and Pa! Poster, V. 
| ſtors of the Church are obliged to attend. 1. p. 330. 
) If he is deſirous to conſult with! ſome. of the 
Gentlemen of ſynodical Learning, I have . 
5 ferred him to [thoſe great Men of our on 
Church, who have clearly proved that the 
i Laity never had Vote or _ in any. Council 
in the Primitive Church; and their ' Preſence in 
Councils is by them accounted; for. The Legiſ- 
TS lative Power was in the Council, whoſe Acts 
all the Proceedings were, and are repreſented ſo 
to be from Beginning to End. ------- The Empe- 
rors only confirmed what the Synod had done, 
to give them à Civil as well as an Eccleſiaſtical 
' i Sanftion; and by that means to give them a 
greater Influence and Authority. 4 
7 Were all the Laity Parties to Counc ils and 
2 Synods? . That is abſurd. Were they there as 
| Repreſentatives | of the Body of the Laity ? 
Neither is that pretended. "Did they appear 
| there as Lay Elders? It cannot be ſaid the - 
. _ Did they debate and vote as Members? 
. 
What the ancient Goundits in Brizgis were, 
is but of little Significancy to the preſent Que- 
ſtion; which is not what Synods and Councils 
anciently were here, but what they are according 
to our preſent. Conſtitution. All this is juſt 
ſuch an Amuſement as the giving a long Detail 
of the ancient State of the Lords and Commons 
would be, when the Point in Queſtion was the 
preſent Conſtitution of Parliament. | 
The Biſhops were Menibers of the Wite- 


* or great Council of the Land, and 
G there 


82 - a 

| cretum, and cannot e id ao hive: een then 

al firſt introduced. What then he means by the i - 
= Canon Law then introduced, wants Explant- . | 

4 tion: for he might with e equal Reaſon have 41. 

4 ſerted, that the Roman Civil Law was infro- 

* duced in the Time of Juſtinian, which had from 

* Time to Time been made from the Infancy” 'of 

| Rome, becauſe it was then Digeſted. 7555 


5.135 With as little Foundation does he ſuppoſe 
20: | 
136. that our Spiritual Legiſlature had likewiſe its 
| Beginning in the fame Reign; That the Clergy, 
by the Authority and Examp le of Pope- Innocent 
the II. excluded the Laity 1805 their Aﬀeernblies: 
This could not be owing to the Introduction 
of Gratian's Decretum, ſince he himſelf owns 
; that Innocent IT. did not begin his Pontificate 
4 till 110, when that Decretum was finiſhed,” or 
according to ſome a Year before. As the Bi- 
Dr. Ridley ſhops deriving any Power from the Word of God, 
5. 98. which is the Doctrine and Principle of the 
Church of England, is by him aſſigned as his 
Lordſhip's Fundamental Miſtake; fo I may 
venture to aſſert, that the Poſition laid down 
Exam. p. by him which is the Presbyterian Doctrine and 
120, Sc. Principle, That the Eccleſiaſtical Legiſlature of | 
the Primitive Church conſiſted of the Laity as | 
well as of the Clergy ; and that they were con- 
ſidered as Members of the Councils or Synods, ba- 
ving a Place and Vote in all Deliberations which 
concerned the Intereſt and Government of the 
Church, as Members of a voluntary Society : This 
is 11 fay, the Fundamental Miſtake upon which 
his Oppoſition is grounded; and it had been 
much more ingenuous in him to have ſet out 
upon that Footing only, than to have attacked 
the Church under a Pretence of lupporting the 
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and Aſſemblies, Which the Governors and Pa Potter, V. 
ſtors of the Church are ' ab{#ed: to attend. 1. 9. 330. 


If he is deſirous to conſult with! ſome of tho 
Gentlemen of ſynodical Learning, I hate :res . 
ferred him to [thoſe great Men of our on 
Church, who have clearly proved that the 
Laity never had Vote or Place in any Council 
in the Primitive Church; and their Preſence in 
Councils is by them accounted: for. The Legiſ- 
lative Power was in the Council, whoſe Acts 
all the Proceedings were, and are repreſented ſo 
to be from Beginning to End. ------- The Empe- 
rors only confirmed what the Synod had done, 

to give them à Civil as well as an Eccleſiaſtical 
Sanction; and by that means to give them a 
greater Influence and Authority. 

Were all the Laity Parties to Councils bes 
Synods? . That is abſurd, Were they there as 
Repreſentatives | of the Body of the Laity ? 
Neither is that pretended. Did they appear 
there as Lay Elders? It cannot be ſaid they 
did. Did 9 debate and vote as Members > 
Na k | 

What the ancient Goundlts: in Britaiz: were, 
is but of little Significancy to the preſent Que- 
ſtion; which is not what Synods and Councils 
anciently were here, but what they are according 
to our preſent. Conſtitution. All this is juſt 
ſuch an Amuſement as the giving a long Detail 
of the ancient State of the Lords and Commons 
would be, when the Point in Queſtion was the 
preſent Conſtitution of Parliament. | 

The Biſhops were Members of the Wite- 
— or great ä the Land, oo 

there 
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there ſome Katze Matters + ere trend, | 
a8 well as Civil; and ſo it is at this Day. Bur 
the Queſtion is, whether at the fame Dime 
Biſhops did not hold their Dicreſan Synods of 
C1 -\-the Clergy, and Archbiſhops their Prauinrial! 

Hꝛods, and both make Eccleſiaſtical Orders 

and Decrees, | which were ratified by no Autho- 
rity but that of the Synods, and being ſo rati- 

fied were practiſed and nen as e ce 

| Chica) . | 

7 If the Queſtion were, We or no dhe 
great Council. of the Land hts a Right at this 

Time to intermeddle in Ecclefiaſtical Maners, 

which is in no wiſe denied, what he ſays would 

be very proper; becauſe it would tend to ſhow 

that they had it from the Beginning. But the 

Queſtion is, whether by the Copſtitution of this 

Kingdom, there is not an Ecclęſiaſtical as well 

as a Civil Legiſlature 3 and to ſupport the Ne- 

ative it was incumbent on him to have ſhown, 

hat there were no Provincial Councils, nor Dio- 

8 Synods held in thoſe Days. 

It cannot be inferred from the Remains whioh 
we have of the Saxon Laws, that becauſe thoſe 
which relate to Eccleſiaſtical Matters are blended 
with the Civil Conſtitutions, they had there- 
fore no other Legiſlature, It is admitted, that 

Exam. during thoſe Times there were ſome Aſſem- 

5. 127. blies purely Clerical; and as the Biſhops Care 
| was not confined to the Clergy, but extended 
to the whole Flock, the Cenſures of the Church 
were ordained, and Penances enjoined, by the 
Spiritual Authority, tho* they were aſſiſted like- 
wite by the Temporal Power, as I have already 
obſcrved. 

- The Laity were indeed 3 preſent, not 
as 1 of the Synod, but for Information 0 
5 N- 
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Eucken, "oe Fg Fat” our 
Which ate the Remains of 
wardens attend; to give Information and receive 
Inſtructions and Directions. And ſometimes. for 
\, the x zreater Soleranity,. and 'out of a religious 
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em, the Church- 


Zea], the Princes attended by their Nobles 
were ' Preſent.” The Inſtances he gives will not 
fupport his Aſſertion, or Rapin's Opinion, 


That the Clergy did not treat of Eccleſiaſti-Exam 1 
„ cal Affairs as a ſeparate Body, until under 133. 


« the latter Kings of the Norman Race.“ But 


upon Enquiry we ſhall find that many of thoſe 
Aſſemblies were prope rly Eccleſiaſtical. 


He tells us, Thar two Councils Were held 


1% in Britain for ſtopping the Progreſs of the Pela-p- 125. 


« gian Hereſy 3 the one in 426, the other in 
7 429. It is certain the Laity were preſent 


at both ; but whether as Members, or mere 
£«K SpeCtators, at the firſt, does not lainly ap- 
c pear. The Second is expreſly called Magna 


&« Synodus Clericorum & Laicorum in uno Con- 
6 l which leaves no room to doubt that 
& the Laity aſſembled with the Clergy as 
« Members of ' the Council, and at the Dag 
«© Time renders it extremely probable, that at 
« the other, held but three Years beforey- they 
4 did fo too.” 

As to the Firſt; (which ſhould be 446) we 


learn out of Matthew Weſtminſter, that the 


Britains had ſent to France for Divines to refute 
the Pelagians, who with their Doctrines ſidem 
Britonum quaſi fedd peſte maculaverant. When 
Germanus and Lupus, two of the Biſhops, 
mu come from thence, they met the Pelagians 

a Synod at Verulam, and there diſputed with 


| * ; Immenſa multitudo virorum etiam cum 


G onugibus & Liberis illuc excitata convenerat. 
„ Whber 


air proſe Vikiations, "TE 


* * 
T7 * 
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' "Whether it be extremely probable that theſa 


were all Members of the Synod,” or , only 


Heaters and Spectators, I ſhall leave 
Judgment of the Reader 
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In the Year 449, as it ſhould be, the ſame 
Author tells us, that Biſhop Germanus came 
over out of France the ſecond Time, with a 


Religious Man, Severus, and preached againſt 


the Pelagians, and. eſtabliſhed the Faith of the 


Britains againſt that Hereſy for ever. At the 


ſame time that this pious good Biſhop Germa- 


uus was in England, (as Nennius jar iſtorian 
ſays) he hearing of King Worthigein's inceſtuous 
Marriage with his Daughter, was encouraged 
by the Briti/þ Clergy to go and reprove the King 
for it. Accordingly he ſummoned a great Synod 
of Clergy and Laity together, in uno Concilia, 
and there by a gentle Reproof made the King 
very angry, fo that he, convinced in his Con- 
ſcience, ſought to flee from the Face of that 


holy Man Germanus, who curſed and condemned 


him; to which the Briti/5 Council gave their 
Conſent : Malediftus & Damnatus a Beata Ger- 


mano & omni Concilio Britonum. If the Laity 


had not been preſent, I might, perhaps, have 
incurred as ſevere a Cenſure from the Examiner, 
as his Lordſhip has met with for reciting the 
Conſtitution of Archbiſhop Boniface, . for men- 
W on... 
At the Council of Cloveſbo, Anno 747, in 
the Reign of Eibelbald King of Mercia, the 
King with his Nobility and Dukes were pre- 


all. was done' by Archbiſhop Cuthbert: Et Pre- 
fules cum pluribus Sacerdotibus Domini & minori- 
bus quogue Eecleſiaſticis raid ſanctione condixerunt. 
"They decreed and ordered thirty Chapters or 


ſent 3 but by the Aera Synodalia it appears, that 
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c Canons lich were every where to be e 
in their Juriſdictions; the laſt of which is, 

De modo colibendi ſimultates inter Ecilefiaſticos S 

Taicos, & de erorando pro Rege. And the Act 

of Exemption of Chuiches © and Monaſteries, 

| which he quotes out of Spelman, was not granted 
in this Council of Clove/ho, but two Years after, 
and in a Place'called rag" 

In the Year 785, (as 57 N 1. pears by the Saxon 
Chronicon p6bliſhed by is Lordſhip) two 
Councils were held by two of Pope Adrian's 
Legates ; one in Northumberland before King 
Alſuold; and his Principes regionis tam Eccle- 
fraſtici quam Seculares were preſent : The other 
at Calchuth in the Kingdom of Mercia, where 
King Offa cum Senatoribus terre und cum Archi- 
piſcopo & ceteris Epiſcopis Regionum convenerat. 
In both which, the ſame Decrees, twenty in 
Number, were propoſed and enjoined by the 
Legates: And becauſe thoſe Decrees concerned 
not only the Clergy, but even the King and the 
Civil Magiſtrates, both the Kings and the Arch- 
biſhops, and the Aſſembly of Biſhops and No- 
bility, at the Inſtance of the Legates, ſubſcribed 
them. And in that of -Calchuth the Power 
was wholly in the Pope's Legate. That any 
other Buſineſs was done there beſides the Sub- 
ſcribing the Canons is not ſo very ſure, becauſe 
the erecting the Biſhoprick of Lichfield into 
an Archbiſhoprick had been attempted before, 
as appears by the Life of Offa in St. Alba's 
Ms. And as to King Offa's taking his Son 
into Partnerſhip in hoc Concilio, nothing of it 
is mentioned in the Hiſtory of that Council. 
A Legate of the Pope being preſent there, is 
ſufficient to ſhow it was no Witenagemot-z 
and the Examiner is very 3 when 
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_ = 85. Tom. 85 elman, from whom he quotes it, in 7 1 
. 292. — before calls i it Concilium aa Len 
3 wy % As. to the other Sana held . at C alchuth i in - 
the Ch. the Year 816, which we have out of the 7, 6%: 
Sep. 145. MS. I may lay as his preſent Grace of Canter 
bury did to Dr, Atterbury upon che ſame: Quo- 
vaſpatian tation, 4 That it is like moſt of the others, 
4.14 unfairly repreſented, and nothing to the Pur- 
*: 147+ 4c poſe: That the Meeting was g proper Pro- 
e vincial Synod; Mulfred the Archbiſhop pre- 
Wake, ** ſided, the other Biſhops of his Province were 
þ- 146. his Aſſeſſors.” Cenulf, King of the Mercians, 
is ſaid to be preſent cum ſuis Principibus, Ducibus + 
& Optimatibus ; but it is expreſly ſaid that Vul- 
fred preſided, af tentibus fibi Epiſcopis, which were 
twelve in Number: And when the MS. comes. 
to treat about the Buſineſs, it is thus ſaid, Tum 8 
undique ſacri Ordinis Prefi des, cum. an 3 
Presbyteris, Diaconibus pariter traftantes de Ne- 
cefſariis & Utilitatibus Ecclefiarum z primo loco 
Expoſuimus --- Confirmavimas --- Confideravimus, 
&c. The King and his Nobles appear to have 
been only Spef7ators there; and it does not ap- 
pear by the MS, that any Royal Sanction was 
given to theſe Synodical Decrees. This one 
Inſtance then, had it been fairly recited, was 
have overturned his whole Hypotheſis. 19 8 
The Council of Cloveſbo 822, was held to 
recover Archbiſhop J/ulfred's Lands taken from 
the Church of Canterbury by King Ceonwulf :. 
Wulfred cited Cenedrytham the Abbeſs, Daugh- 
ter to that King, before the Council, and erg 
obtained, by the Favour of King Beornulf, a 
MS. Cor. Promiſe from her of the Reſtitution of Fel 1 
ton. Aug. Lands. And this Reconciliation was ſigned (ag 
2.0. 73. . very original Deed in the Colton Library has 


it) 


by 


K - 


eg e, and by twen 2 1 Bas 1 
and other Laymen; 78 itneſſes bo . 05 WE 

AbbeſY's- Poa, and the Archbiſtiop's AG 7 a; | 
"Before I come to the Council of Winton 975 | 
be will exeuſe me, if I remind mos of one . a 


two which he has omitted, I preſ > 

want of Time or pr Sag but of Inclina 8 * 
tion, as not ſerving his Purpoſe. One 210 . 0% 4 2 
Synod: held by Odo, Archbiſhop of Canterbury, ©. | 


943, the very Year before thoſe Laws of Kin: 
Edmund were made, inſerted in Mr. 05 King 8 Lamb. 
Collection, at the Council at London, at which p. 57. 
Odo was prefent, and conſiſts of Laws Eccleſi- 
aſtical and Civil. The Firſt, Anno 943, 
ſtiled, Conſtitntiones Odonis Ar chiepiſcopi] tempore tt. 
Regis Edmundi latz, boc'eft Annum circiter 2 & Coflartii 
mini 943, in quibus cavetur de officio R is, Concil. 
Magiftratuum, & Cleri, & de Furibus aß 4 Tom. g 
rite conferendis. | By the Title of them it ee 22 15. 
be expected, that they ſhould require a Confir- 1671. 
mation by the Ta Authority. His Sy. 
nodal Epiſtle to his Suffragans is very remar- un. 6 f. 
kable, 2 to William Malmsury.------ pu. 
Fropter Antiquàm Authoritatem predeceſſorum Malme. 
meorum = quorum ſtudiis Regula Chriſtianitatis De Geſt. 
primum ab hac Archiepiſcopali File cunfis finibus . 
Anglerum innotuitQuatenus Rex Auguſtiſſimus, © * 
Egregio vocabulo Edmundus, cum omni populo {uo 
imitari gatdeat, quod in nobis & ex nobis audiat, | 
omneſque Fentes que unique Regali Imperio &fus 
fubjefiz firnt, Titulos liquide notre Conjervationis 
anter ſequi amen delectent, . T 
Een — appear to be pure! Eccleſiaſtical, 
and yet do not relate to t C ergy only, bug 
hkewiſe to the „ 
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\  Baronii There Was a general ncil held by Dantes, 
| wy þ | Archbiſhop of rol Coun 25 the Direction of 
e Pope Mg 1n in the Year 970, for the Expullipn. 
* . Fa married Prieſts. It is called a 
= Council, Prod c omnes Augliæ Epiſcopi in idem con- 
| weniſſent.. It is ſaid, Habebat autem Edgarum 
Labbei Regem in bac re. fi delem adjutorem. S egregium 
& Coſlartii Defenſorem, The Decrees are in the Name of 
1 the Archbiſhop: 'Dunſtanus Archiepiſcopus ſta- 
p. 31 tuit & Decreto firmavit, ut Canonici, &. caſts. 
Diuvberent aut Eccleſias dimitlerem. The Buſineſs 
hereof was purely Eccleſiaſtical; and an Earl, 
who had great Power and Intereſt, with King 
Edgar, having been excommunicated by the 
Archbiſhop for an inceſtuous Marriage, did 
conv Penance, i in preſence of the Archbiſhop, 
fore the general Council, notwithſtanding 
| great Interceſſions had been made in his behalf, 
both by the Pope and the King. Thus we 
find in thoſe Dog that Inceſt. had a Spiritual 
© ©. +, Puniſhment, notwithſtanding: the Drollery of 
„ the Examiner. 
Then: The Council of Winton, 975, was called Ex 
7. 817. pe Regis & Archiepiſcopi, upon the ſame 
Account; King Edgar and Archbiſhop Dunſtan 
| pPreſided, but che J was not decided, 
| gnaaieither then nor in the two next Councils of 
; vid. Baro- Calne and Almsury, held two Years. after; 
1 22 Ibm. Altho* the Authors in theſe dark Times differ 
41 Ec. C Gn.in the Account, others ſaying that this Council 
0 dil. Tom. Was called by Dunſtan the Archbiſhop, in In. 
9. 2p. 721. tenſtiti Edgari & Edwardi Martyris Regum. 
If the Council at Eanbam, I009, were a ge- 
| neral Council of the Kingdom, and Conſtitu- 
tions both Civil and Eccleſiaſtical were made 
therein, as it may be admitted was frequently 
done ; it will not follow that the Clergy had 


not 
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1 agr oe 
the 1 '# 'the whole Nobility is alone 
a ſufficient Argument to prove that it Was a 
Witenagemot or Parliament, they not being 
the only conſtituent Part thereof: And we may 
be well ed that his, Lordſhi p's Eccleſiaſtical 
Legiſlature had in; thoſe, avs. a Place in our 
Conſtitution, was morę regarded, and of greater 
Power, than at any Time aſter the Conqueſt. 
Between that Time and the Reign of King 
Stephen, many other Councils of the Clergy 


were held, at London, Weſtminſter, Nortbump. 


ton, &c. Some by the Pope's Legates, others by 
the Archbiſhops by vertue of their Metropoliti- 
cal Authority. In the Council at London, 1102, 
Anſelm, the Archbiſhop of Canterbury, preſided, 

aſſiſted by the Archbiſhop of 7ork and twelve 
other Biſhops, - and ſeveral Decrees were drawn 


| * 
* i | $5.94 - 
cure, that 


up. - To this Council Anſelm. (as he bimlelf 


writes) invited with the King's Leave ſome 
of the chief Men of the Kingdom, Quatenus 
quicquid ejuſdem Concilii Authoritate decernere- 


tur, utriuſque Ordinis concordi curd & ſollici 


tudins ratum ſervaretur. And in the Council 
of London 1107, about the Inveſtiture of Chur- 
ches, although there were Proceres Re * preſent 

(as Eadmerus, an Eye: witneſs, and conſtant 


Companion of Anſelm, writes) yet the Affair 
was tranſacted between the King and Arch- 


biſhop and Biſhops, none of the Laity SOS 
any thing to do therein. 
Numbers of other Inſtances might be given 


from the Writers of thoſe Times ; . but theſe 
are- ſufficient to ſhow, that altho F acts, as the 


Examiner ſays, are ſtubborn Things, yet he can 


-. 


bend them, to make them ſerve any 1 
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Had Re Werdfore an Regi to Truth! „ 
mult alter his Ara the Commeneement 
the Spiritual Le, 2 and 1 am perſuade, „ 
He can find 'ns time to fix it, but at the 'planth Ly 
of Chriſtianity in this Tian But were it true 
Fhat he contends for, that the Power of che 
Spiritud! Legiſlature, | And the ſeparate and 4 
Rint Rights and Joriſdickien of the Clergy 
in Matters. Spiritual, had not been ſertled 91 
King Stephen Reign, would it not ſtill be f aq 
of our ancient and preſent Conſtuution? C 
firmed by Magna Charta, the Foundethin' 0 | 
the Engliſb Rights and Liberties, and through 
various Revolutions continued down to this Day, 
and for ever ſecured to us under the pteſent 
Royal Line; deſigned Providence, not 
only to be che Feſerverz our Civil Liberty, 
and our Defence againſt Nepey but for the 
rt and Protection of the Church of Eng- 
land, faved from the Invaders of 1 its e of 
the Immortal Naſan n 


As che Biſhops and Clergy: aſſembled m con- 
yocation according to the Laws, Ufage, and 
Statutes of the Realm, have an undoubted Le- 

ative Authority ; and the Laws duly made 
them, being ratified by his Majeſty, are the 
King's S Ecckſiaſtical Laws: The next Enquiry 
wilt be, What is the Force and Extent of thoſe 
Laws? For the Obligation is the Eſſence of 
the Law, and Law neceſſarily includes ſome 
Bond or, Obligation; and it can be no Law to 
thoſe. who are not bound thereby. In what 
Matters and whom then do they bind? It is 
aſſerted; that Canons ſo made do not bind the 
Laity io Ecrleſiaſtical Matters, If we were to 
80 50 che Original, did the Rules of the e 
es 
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„„ 
Church did the Canons made in their Aſſem- 
blies, (the Nature of which I have already 
ſhown) ' before the Empire became Chriſtian, or 
any... Temporal Authority was had to &ftabliſh 
them, bind the Clergy. only? It is indeed ar- 
gued that the Laity was part of thoſe Aſſem- 
blies ; but could they, who had at that Time no 
Authority in themſelves, give any Authority? 
Had the Clergy, in this Kingdom, in their Sy- 
nods, from the earlieſt Ages to the Time of 
the Reformation, no Power over the Laity in 
Spiritual Matters? Or, before the 23 H. 8, 
what Act of Parliament was there to confirm 
their Provincial Conſtitutions? And were not 
the Laity bound thereby? And what Alteration 
has that Act made in their Legiſſative Power 
when aſſembled and acting under his Majeſtx 


according to that Statute? None at all. Their 
| Legiflative Power then, under the Reſtrictions 


of that Statute, continues ſtill the ſame; his 
Majeſty's Ratification gives their Decrees a 


Legal Authority, and they are binding on all. 


who are ſubje&t to him, in Eccleſiaſtical Mat- 


ters, without Diſtinction, whether Clergy or 
Laymen, the Power being general as to the 


Perſons, tho? reſtrained as to the Subject Matter 


of thoſe Laws, and confined to Things Spiritual, 


or what according to the Laws of the Land 


have been reckoned to be of a Spiritual Na- 


ture; and the Breach of theſe Laws has al- 
ways been puniſhed by the Cenſures of the 
Church, alſo without Diſtinction of Perſons. 
But the Examiner ſays, That it is a Maxim 
in all free Governments, and eſpecially in ours, 
That the Subject is bound by no Laws, to. wwhich he 
is not a Party in Perſon or by W 1 
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| Rights, as to diſcharge all 55% Suby 
Great. Britain from their Obedience to tis Tas 


2 "That 


believe he will hardly perſuade the Genie of 
Great-Britain, eſpecially thoſe of the Houle'of 
Commons, fo far to part with their Temp 20! 


made by them in Parliament as part of the Le- 
giſtature; who have no Vote in the Choice of 
che Members, who are at leaſt three Parts in 
four, and are therefore not otherwiſe repreſented 
than by the Implication of Law. This was 
the: Caſe till of late of both the Univerſiries, WhO 
had no Repreſentatives of their own chuſin g. 
yet were under the general Care and Protection 
of the Legiſtature : For where the Conſtitution 
of the Realm has. veſted the Legiſlative 'Power' 

in particular Perſons, by whomſoever they are 
G they are by Implication of Law tlie 
Repreſentatives of the whole Nation. As then 
each Miniſter in England has the Cate and is 
the Repreſentative of his particular Pariſh in 
Matters Spiritual; the Convocations, who are 
either in Perſon, or by Repreſentation, the 


collective Body of the Clergy of England, may 
make Laws to bind all Engliſh Subjects in Mat- 


ters Spiritual, as far & hey do not interfere 


with any of the Temporal Laws of the Land, 


or the King's Prerogative 4 and his Majeſty, as 
before mentioned, by conſenting to, approving 


of, and ratifying ſuch Laws, gives them * 


Legal Sanction ' and Authority; who according 


to the Words of the Canon „ hath the ſame 
that the 


« Authority in Cauſes Ecceſiaſtical, 
4 Godly Kings had amongſt the Fews, and the 
« Chriſtian Emperors of the Primitive Church : ”” 
And this is wo PR a Jewel to bes ſtripp'd from 
the Crown. . > 5h. "Wo 


» UW Ww 


ow 


ry 


begin 7 the. © [we ng "= is; — 


Br rr ² ⅛ · ··· ð ᷣ ⁰⁰ 


ener 


Salteld. And here I muſt again complain of 

the Diſingenuity of this Writer, to put upon his g x. 412: 

Reader the Arguments of the Council as the 672. 

Determination of the Court, as thoſe who are 

unacquainted with it muſt. apprehend ; and that Exam. 

in a Point of this great Conſequence. But whatp-- n 

is the Argument That in the Primitive 

« Church the Laity were preſent at all Synods .“. 8 

It does not ſay as a conſtituent Part: "If that 

be meant, it is denied; if only preſent, it on- 

cludes nothing. When the Empire became 

« Chriſtian, no Canon was made without 

« the Emperor's Conſent.” The contrary; is 

plain from the Imperial Edicts themſelves; the 

Sacerdotium and Imperium are diſtinguiſned; tge 

Canons had their Eccleſiaſtical Sanction from 

the Synod, and ſubjected the Believers to the 

Cenſures of the Church; the Emperors only 

confirmed what the Synod had done, to give 

them a Civil Authority, the better to enforce 

them. „ The Emperor's Conſent included that 

« of the People, he having in himſelf the 

« whole Legiſlative Power, which our Kings 

« have. not.” From hence it follows, that 

whereſoever the Laws of the Land have fixed 

a Power, it implies and includes the Conſent - 5 

of the People; and thereby either deſtroys his 

Concluſion, which is, Therefore if the King 

and Clergy make a Canon, it binds the 

« Clergy in Re Eccleſi zaſtica, but it does not 

« bind Laymen: They are not repreſented in 

Convocation, their Conſent is neither asked 

* nor given:“ Or ſhows that he is begging the 

2 viz. That the King by vertue 2 the 
rero- 
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Exam. wiſe to fay, That the Doctrine under Con. 


3 1 — Abo 5 . wo 4 


Prerogative | of his 1 r Crown; cannot 
1 enact I ws after they h — ave paſſed the two Hoiſes 
of Convocation, to bind in Eccleſiaſtical Mat. 
ters, which is the Point in Queſtion. And as 
be is not pleaſed to tell us what was the Deter- 
mination of the Court in this Caſe of Mattherys 
and Burditt reported by'< Salkeld, it can have no 


Authority. 
Cole, 12 The next is the Opinion of Lord Cole 


Rep. 72. « That the Convocation may make Conſtitu- 
& tions by which thoſe of the Spiritualty ſhall 
tc be bound, for bis, that they a by Repre- 

4 ſentation or in Perſon are preſent, bat not the 
e Temporalty ; ”* who founds it altogether upon 
two Caſes in the Tear Books, which if they do 
not ſupport his Aſſertion, it is altogether with. 
out Foundation: And he will permit me like. 


P. 149. 44 ſideration is too important to be reſted on 
« the fingle Opinion of any Man whatever," 
eſpecially if it ſhould appear to be contrary to 
the Opinion of the ſame Perſon in other Caſes ; 
for we may then rather preſume that the Senfc 
of his Words is miſtaken : And it had been 
but common Juſtice, both to his Lordſhip and 
the Reader, if the Examiner had, to the Autho- 

rity of Lord Chief Juſtice Vaughan, added, as hi 
Lordſhip did, that likewiſe of the Lord Col 

Cod. ſer. himſelf Cote Chief Juſtice ſaid, That a Con 

Can. Ang. vocation hath Power to make C onſtitutions fer Ec 

—_ 5 8 clgſiaſtical Things or Perſons, 20 H. 6. 1. 

Rep. 99 Ed. 4. 46. The direct contrary Opinion | 

p. 139. founded thus upon the ſame Authority. Andi 
the Caſe of Bird and Smith, the Lord Chan 

Moore, cellor called to his Aſſiſtance Popham, Chid 

5. 783- Juſtice; Coke, Chief Juſtice of the Common 

leas 3 and Flemming, Chief Baron; and the) 


401 2 b 
Church wude | 
in all Matters Fetlefraftical, as well a$ 4 


"Thi Cat of ih 
the Convocation and 
«© King without he ——— Were bin 


Act of Parliament: For they i fay, that by 
« Common Law every Biſhop in his: Dioceſe, 
«' Archbiſhop in his Proving, and the Convo= 


_ «cation in the Nation, may make Canons to 
„ bind within their Limits: For that the Con- 


« yocation of the Clergy was once a Member 


cc © of the Parliament of this Realm, and after 


«ſevered for eaſe, and carry their peculiar Fun- 
c ion with them into the Houſe of Convoca- 
«: tion whereby when the Convocation 
« makes Canons of Things appertaining to 


ert them, and the King confirms them, they 


« will bind the wvbole Realm.“ Can this Opi- 
nion of Lord Chief Faſtice V. ape be called 2 
fingle Opinion? 

The Caſes then upon hich both theſe Opini- 
ons of Lord Cote were founded, and to which 
all Who have followed, or rather miſtaken the 
Firſt of them, refer, do, T admit, prove that the 
Acts of Convocation do not bind in Temporal 


Malters; but it was not therein determined that 


the Laity are not thereby bound in Mal ters Spiri- 
tual: And the Authority from Brook | is only an 
Abridgment of thoſe Caſes. 

The Firſt of theſe Caſes Was, (which win 
likewiſe explain the Second) relating to the Ab- 


bot of Waltham, and was argued in the Exche- 21 Ed 4. 
quer Chamber. The King by his Letters Pa- p. 44. Ce. 


tents had exempted the Abbot of Waltham and 
his Succeſſors, from og Collectots of the 
Subſidies of the Clergy. The Convocation (of 


which the Abbot 3 5 a Member) granted a 
Subſidy, and in the Grant had made this Pro- 
viſion, . 
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06 HIS That ar the! aug, ee, Y 
refuſed, notwithſtanding 


Waltham being returned by the Biſhop of Min- 
cheſter, as Collector, he being Archdeacon of 
Surrey, in the Court of Exchequer pleads his 
Patents of Exemption; and hereupon the ſeve- 


ral Arguments and Opinions of the Judges 
ce Cateſ. Ile is Eſtopped from any 


ale 

Advantage of the Charter, for he is one of 
<« them who granted the Diſine, is Party and 
« Privy to the Grant and to the Provilo ; fo 
« among the Clergy the Convocation is of as 
<« great Force as the Parliament among Per- 
ee ſons Temporal, [les Temporelx] and by every 


« Act of Parliament, every one to whom the 


« Act extends, ſhall be bound, for that every 


«« Man is Privy and Party to the Parliament, 


«<< Pigot. To the ſame Effect He 1s 


« Party at Privy to the Act They may bind 


<« themſelves by an Act of their Convocation, 
as well as we may bind our ſelves by an Act 
% in Parliament.— 

& Vavaſour He will not be Eſtopped, 
« for the Convocation have no Power to bind 


« any Thing Temporal, but that which is Spi- 


c TW 
7 JOE 9 


8 


Exemption to the — The Abbey of 


« ritual [lier aſcun 7. emporalte, mes ceo que eft 


« Spirituel] 1. to ordain Faſting Days and Holi- 


<« days, and they are only Spiritual Judges 
4 The King's Letters Patents are mere Temporal 
As to the Dil- 
« charge the King may very well grant it, for 
« notwithſtanding the Convocation is Spiritual, 


& and all their Acts are Spiritual, yet when 


<« their Act is. certified into the Exchequer, the 


« Diſme granted is merely Temporal ? 
. : T < Haſſe 9— 


£ _- N 3 
IY , x —_— 
oo = 


„„ e 0 EL IS 


3 8 
BE 7 


« 3 of- all — R 1 Ace 


« terwards ſo adjudged. ph — 
the Abbot was charged with the Collect 
at that Time; but ĩt / was ſaid that at another 
Time he may have: ie HOVANLAgS: of the 
4 Letters Nadents “ n nnr 

The other Caſe was 3 hw Prin of nd 


claimed: the ſame Exemptions granted to him 
by Letters Patents, and upon a Doubt of the 


Barons it was -adjourned into the Exchequer 
Chamber. It is pas likewiſe ſaid, That the 


King's Letters Patents are Temporal)- —— 
<< Newton + —— The Ordinary by his Cnvocation 


<« has Power to make Holidays and F aſtingdays, 
0 but not to allow or dilallon the Patents of the 
«< King: But they have Power tomake Provincial 
* Conſtitutions, whereby thoſe of Holy Church 
* ſhall be bound, but they can't do any Ying 
„ which ſhall bind La 7 ried 8 2 25 

e, Forteſcue . The King may by the fans 
«. Reaſon: he has diſcharged the Prior, diſ- 
“charge every other Parſon; of the Biſhop's 
** Dioceſe, and then the Biſhop muſt collect 
„it, which is againſt Law to take away the 


Suhjection which the Biſhop has in his Sub- 


20 H. 6. 
13. 


6 jects; and that Patent which the Prior has 


% ſhown, tends to that Purpoſe.” . The 
Judgment i is not ſet down, as in the other. 

The Words of Newton, | La Temporalté, can- 
not he interpreted to relate to Perſons I the 
Laity] but to Things; for the Perſon, here was 
Spiritual, the Patents Temporal. Conſiſtent 
with the Manner of expreſſing it in the former 
Caſe, the Perſons are called Les Temporelx, the 


Thing Aſeun Temporalie, in Oppoſition | to 
H Ceo 


) 


[x0] 


Ceo que eft Spi TEM Andl it is in other 
applicable as well to Things as to Feb. 
Thus the Sheriffs Return in Relation to Clerks 
was, Ils wont rien en le Temporalté, mes tout en le 
Spiritualil. And during the Vacancy of a See, 
the King has the Temporalties, the Archbiſhop 
is Guardian of the Spiritualties. What a ſtrange 
Concluſion is it then from theſe Caſes, that be- 
cauſe the Clergy in Convocation cannot bind in 
Temporal Matters, therefore they cannot bind 
the Laity in Matters Spiritual! ? But think the 
contrary appears from theſe very Caſes. They 
may make Holidays and Faſting Days. Were 
the-Clergy only to obſerve them, or did they 
bind the Laity ? If they did, as at that Time 
it cannot be doubted, the Laity were then bound 
in Spiritual Matters by the Act of the Convo- 
cation. The Reverence, Attention, and Pro- 
per Behaviour of the Congregation, in the time 
of Divine Service, is regulated by 125 41 
Canons; and thoſe who do otherwile, be 
preſented and proſecuted for it; and as Rp p ere 
have been no Prohibitions upon that Head, and 
we have Reaſon to hope there will not; yet 
this Authority which binds the Laity does not 
ariſe from any A& of Parliament. , 
It may have frequently been determined, that 
any Temporal Rights which the Laity have 
by the Laws of the Land, cannot be altered 
by the Canons, altho' it ſhould relate to Spiri- 
tual Matters; and Churchwardens and Pariſh 
Clerks are allowed, where it is founded upon 
Cuſtom, to be chofen by the Pariſhioners, ex- 
cluſive of the Miniſter, notwithſtanding the 
Direction of the Canons. But, as I am in- 
formed, there never yet has been any one De- 
termination in our Courts of Juſtice, that in 
_ Matters 


Matters Spiritual 6 1150 are not Sound by 
the Canons: And if there had, the — 


is not guilty of Concealments of that Kind, and 
would, no doubt, have mentioned it: How- 


ever, in a Point of this Nature, had his Lord- 


ſhip miſtaken the Superior Reaſoning of the 
Common Lawyers, + which I hope he cannot be 
thought to have done; yet ſince it is what our 
. Canons have exprefly taught, he would at leaſt 88 1603 

1985 have deſerved a Centre. | 


— 


* thall proceed to the next EY Objection 
again} the Sufficiency of the Body Spiritual, in 


their Prudential Capacity. It is ſo obvious to 


every one's Underſtanding, ſo ſuitable to com- 


mon Senſe and Reaſon, that it will require but 
little Argument to prove, that as they are moſt 
converſant with Spiritual Perſons, and in Spi- 


ritual Things, they muſt certainly beſt know, 
and are beſt able to give their Advice in rela- 
tion thereto; and as his Majeſty has an un- 
doubted Right to conſult and avi with whom 
he pleaſes, ſo his own Wiſdom will direct in 
the Choice of his Counſellors to thoſe whom 
he thinks moſt capable; and he has a Right 


to the Obedience and Advice of his Subjects 


when he is pleaſed to require it, The Prelacy 


was therefore founded and endowed with Ho- 


nours and Poſſeſſions by the Kings and Nobles 


of this Realm, that He might have Perſons of 


Diſtinction to affiſt him in all Spiritual Matters, 
who might likewiſe, by their Station, be the 
beſt Judges of all Spiritual Perſons. 


Agreeable to this Deſign of their Inftitution 


has been the uniform Practice of our Princes and 
Parliaments ever ſince the Reformation. 


2 3 


4. 


T0 


Anno 1533, 25 H. 8. The Review of our 
ancient Canons and Conſtitutions is .expreſly 
ſaid in the Act of Parliament paſſed for that 
Purpoſe (c. 19) to have been firſt moved by the 
Clergy in Convocation Tbe ſaid Clergy (ſo 

the Words of the Act are) hath moſt 3 be- 
Sought the King's Highneſs, that the ſaid Confitu- 
trons and Canons may be committed to the Examina- 
tion and Fudgment, &c. ---»- And the Deſign 
having taken no Effect in the Reign of H. 8, 
and been again defeated by the ſudden Death of 
FinbeRef Ed. 6; we find it propoſed in Convocation Anno 
4 4 Fe (0 562, to move her Majeſty, That certain learned 
Men, Biſhops and others, might be appointed to 
ſet down Eccleſiaſtical Orders and Rules in all 
Eccleſiaſtical Matters for the good Government of 
the Church of England, as ſhould by them be 
thought moſt meet: And the ſame in this preſent 
Sefſion of Parliament, whatſoever they ſhall order 
or ſet down in one Year next, lo be effeftual, and for 
Law confirmed by Ad of Parliament, at or in this 

Sefſion. 

Anno 1536. The Motion for tranſlating the 
Bible into Engliſh, came from the Convocation, 
as appears from the Petition of the Biſhops, 
Abbots, and Priors, to the King; Ut dignare- 
tur decernere, quod ſacra Scriptura in linguam 
vulgarem Anglicanam, per quoſdam Prælatos & 
aottos viros, per dittum Ilufirifis mum Regem nomi- 
nandos, transferatur. | 
Anno 1538. The Book call'd The Inſtitution of | 
a Chriſtian Man, publiſhed by King H. 8, in 
turtherance of the Reformation, was firſt fien'd 
by nineteen Biſhops, eight Archdeacons, and 

ſeventeen Doctors of Divinity and Law, the 
ſame in Subſtance that was afterwards publiſhed 
under the Title of, The neceſſary Doctrine and 
Erudition 
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Eradition of a Chriſtian Peg which Hadith 
ſays 1 in the Preface, that he ſet forth with the Ad- 
vice of bis Clergy, and adds, that it had been 
ſeen and liked by both Houſes of Parliament. 
' Anno 1539, In the Act entitled, An AF for 
aboliſhing Diverſity of Opinions in certain Articles 
concerning Chriſtian Religion, it is recited in the 
Preamble, that for a full Conſideration of that 
Matter, the King had ſummoned his Parlia- 
ment, and alſo a Synod and Convocation of all the 
Arcbbiſbops, Biſhops, and other learned Men of 
the Clergy. of this Realm to be in like manner af- 
fembled --- And that he had commanded, that the ſaid 
Articles fhould deliberately and adviſedly by his ſaid 
Archbiſhops, Biſhops, and other learned Men of 
bis Clergy be debated, agreed, and reaſoned, and 
their Opinions thereon to be underſtood, declared and 
known. ----- And the Act is finally paſſed, as 
ell by the Conſent of the King*s Highneſs, as by 
the 1425 of the Lords Spiritual and Temporal, 
and other learned Men of his Clergy in their Con- 
vocations, and by the Conſent of the Commons ix 
this preſent Parliament aſſembled. | 

Anno 1540. A Committee of Biſhops was 
appointed to examine the Rites and Ceremonies 
of the Church. AP 

Anno 1541, 32 H. 8. In an Act, enticed; | 
An Aft concerning true Opinions, and Declara- 
tion of Chriſt's Religion, it is recited by way of 
Preamble, that the King had appointed, eſtabliſhed 
and ordained the Archbiſhops and ſundry Biſhops of 
both Provinces of. Canterbury and York, and 
alſo a great Number of the bet learned, honeſteſt 
and moſt virtuous Sort of Doctors of Divinity ---- 
to conſider and declare their Judgment concer- 
ning the principal. Articles of Faith, and the 
Rites and Ceremonies fit to be obſerved. And 
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as ſhall be pe hr kat God Archbiſhop x: | 
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Biſhops; &c. or elſe by the whole C 
England, and confirmed by the King's. Letters 
Patents under his great Seal. 


Anno 1543, 34, 35 H. 8. c. 1. All Printe 
are required by that Act, to put the Subſcrip- 
tion of every Book, containing Matters of Re- 
ligion, in this Form, By the King and his Clergy: 


And in 1542, the Homilies' were comp. 


Convocation, and confirmed and recommended 


by the King, and ſome Years after minen * 


Parliament. | 
Ano 1544. Prayers for Proceſſions ten 1818. 

nies were put into Euęliſb, and publiſhed, and 
the Title was, An Exbortation to ara thought 

meet by the King's Majeſty and his Clergy 10 be 

read to the People in every 0 burch before Pro- 


ceſſions. 


form the Offices of the Church. | 

Anno 1548, 2, 3 Ed, 6. c. 1. In the fr 
Act of Uniformity, the Preamble recites, That 
% the Intent an uniform, quiet and godly Order 
ſhould be had, the King bad appointed the Arch- 
biſhop of Canterbury, .and certain of the moſt 
learned and diſcreet Biſhops, and other learned 


Men of this Realm, 7o. conſider and ponder the 
Premiſſes; and thereupon having as well Eye and 
| Reſpett to the moſt ſincere and pure Chriftian Reli- 
gion taught in the Scripture, as to the Uſages in the 
Primitive Church, ſhould © draw and mate one 
convenient and meet Order, Rite and Faſhion of 

common and open Prayer and Adminiſtration F the 


en 64 —— 1 being finiſhed was preſented 
to 


. 1548. A Committee of ſelect Biſhops | 
and Divines was appointed to examine and re- 
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_—_— Y en dr _i a 


i 155 5 
4 2 9991 TY 71 l 3 — x. 


An 28 glans! 3 Ed. G. c. 12. Ie is Eu d. 
This uh Form aud Manner f making and conſe- 
crating of Archbiſhops, Biſhops, Priqts, „4448 an 
other Miniſters of the Church as by ſix. Prelates, 
Go Mn ns Ream 3 3 
S, Law, 8 ta be appointed 
: aud wfigned,. or. by the. moſt Number of them, 
foall he: deviſed for that Purpoſe, and ſet forth un- 
der the great Seal of England before the firſt Day 
of April next coming, | ſhall by virtue of this pre- 
ſent AF be lawfully exerciſed and uſed. ==; This 
was done, and the Form prepared and ſettled 
ding to the Directions of this Act was 
ä confirmed by Parliament in che ſe⸗ 
cond Act of Uniformity, 5, 6, Ed. 6. 

- Anno.1552. Articles of Religion were a rel 
upon in e and a Publ iſhed 
by the King. | 

Anno 1393. A new  Catechiſin was publiſhed 
by the King s Order, and ſaid in his Patent to 
have been peruſæd and ie by the NN and 
other 1 Men. | 

Anno 1558, 1 Eliz. c. 2. The Queen is im- 
powered to make | Alterations in the Book of 
Common Prayer (then eſtabliſhed) as to the 
Ornaments of the Church and the Miniſters 
thereof, and alſo as to the Rites and Ceremo- 
nies, with the Advice of her Comm iioners, or 
of the Metropolitan of this an., * 

Anno 1562, 13 Eliz. The T ire Nine Ar. 
ricles were firſt agreed upon by the Archbiſhops, 
Biſhops, and Clergy in Convocation, and then 
confirmed by Authority. of Parliament. 

. Anno 1603, King James Ift. adviſes with 


ſeveral of the * and c concerning 
H 4 Matters 


3 


- Matter of Religion: mn * co afereneg 
Hampton- -Court, and ſets forth in his Proc ama. | 
tion, Fhat the Alterations inthe Book of Com- 
mon Prayer, made purſuant to that Conference, 
were made by the e of by Biſbops and r 
laraed u 
Anno 1661, 13, 14 Car. 2. When the Book 
+ of Common Prayer came again under publick” = 
Conſideration, the Regard that was paid by 
King and Parliament to the Biſhops and Clerg7 
on that Occaſion, - is. largely- fet forth in the 
Preamble to the Act of Uniformity, which 
was then paſſed in purſuance of what the Convo- 
cation had done. The King's Majeſty (accor- 
ding to the Declaration of the twenty- 
<< fifth of October 1660) granted his Commiſ- 
«© ſion under the great Seal of England, to ſeve- 
ral Biſbo as and other Divines, to review the 
Book of Common Prayer, and to prepare 
« ſuch Alterations and Additions as they 
thought fit to offer ; and afterward, the Con- 
«© vocation of both the Provinces of Canterbury 
and Bort, being by his Majeſty called and 
aſſembled (and now ſitting) his Majeſty hath 
been pleaſed to authorize and require the 
$ Preſidents of the ſaid Convocations, and 
de others the Biſhops and Clergy of the ſame, 
«to review the ſaid Book of Common Prayer, 
and the Book of the Form and Manner of 
the making and conſecrating of Biſhops, 
Prieſts, and Deacons; and that after mature 
4 Conſideration, they ſhould make ſuch Addi- _ 
tions and Alterations in the ſaid Books re- 
+£ ſpectively, as to them ſhould ſeem meet and 
** convenient z and ſhould exhibit and preſent 
the ſame to his Majeſty in Writing, for his 
25 further Allowance and Confirmation. Since 
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. en — "ak kg! Preſi ents. © Bj 
4 Clergy of boch Pr rovinces, Have accor- 
64  dingly reviewed the "Raid Books, and Rave 
made ſome Alterations which they thi link 
it to be inſerted to the ſame; and ſome 
<« additional Prayers to the ſaid Book of Com- 
mon Prayer; to be uſed upon Proper and 
<* emergent Occaſions; and have Exhibited 
&- and preſented the ſame unto” his Ma 5 * 
<« Writing, in one Book, entituled, 2 be Book 
ef Common Prayer, and Adminiſtration of the 
* $acraments - All which his Majefty having 
«. duly conſidered, had fully approved and al- 
<< lowed the ſane." and recommended to this 
- i preſent Parliament, That the ſaid Books of 
* Common Prayer, and of the Form of Or- 
dination and Conſecration of Biſhops, Prieſts 
ce and Deacons, with the Alterations and Addi- 
e tions which have been ſo made and preſented 
ts his Majeſty by the ſaid Convocations, be 
* the Books "which thalt be bo gon to be 
6c uſed: m_— EET. | 

Anno 1689, 2 Wm. NY M. When the Dez 
fan was to make further Alterations in the Book 
of Common Prayer, a Commiſſion was iſſued 
to ſeveral Biſhops and other Divines, to review 
the ſaid Book, and to make ſuch Additions 
and Alterations as they ſhould judge proper, 
in order to be laid before the Convocation,” and 
after having been approved there, to be laid 
before the Lords and Commons in Parliament, 
for their Confirmation. 

It appears by the foregoing Speciineh, what 
has been the Senſe of the ſucceſſive Reigns ſince 
the Reformation, and the Regard" that is due 
to > the WE and Clergy, in 1 Mattets which 


Concern 
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| ©. conducive tu the Ends of Religion, had not the 


| e ee eee e and AG 7 
ſiſtance which may reaſonably he expected . 
them within the Verge of their pi 


feſſion, both by PrinceandÞ L 


is no wonder to ſee that it has been LIT . 
every Age, ſince it is che plain Dictate of com- 5 
mon Senſe. and Reaſon. 3 
Theſe Inſtances may likewiſe -* Bs _ ; 75 
gard is ICI are he Hiſtorical Veracity of 


the Examiner, when he aſſerts, That the great 


* Work of the Reformation was chiefly conducted 
«© by. Lay Councils in Oppoſition to the Clergy,” 


% Aud that the Af of Uniformity, a Law very 


= leaſt Conntenance from them.” 


It is furely hard upon the great Men ir in tho | 
Church, 79 — whilſt all others may be worthy 


to be conſulted with in their ſeveral Employ- 


ments, theſe only, in his Opinion, - ſhould be 


excluded. But certainly he cannot be in earneſt, 


when he contends, with ſuch an Air of Aſſu- 
rance, that Biſhops and Clergymen are not the 


moſt proper Aſſiſtants to the Prince in the Ad- 


miniftration of all Affairs relating to the Church 


and Clergy. Is there any Order of Men in 
the Kingdom that is better acquainted with Spi- 
ritual Perſons and Spiritual Things, than the 
Biſhops and Clergy ; or any that have the Pro- 
ſperity of Religion, or the Good of the Church, 


as by Law eſtabliſned, more at Heart? Why : 
does the Prince, in Matters relating to the 


Army, adviſe with his Generals; in Matters 


relating to the Navy, with his Admirals; in 


the Revenue, with the Managers of his Trea- 


ſury? but that theſe, by the Experience they 
have acquired, and the Application they give 
to the 1 in their ſeveral Stations, are pre- 


ſumed 
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vice they, ahve Ps 1 right,: this . not ae 8 e 


the general Rule; nor does it diſcourage Princes 

from continuing to uſe the Aſſiſtance of any 

of thoſe, who are beſt qualified by their Sta- 

Thos to give him. cue Are of Perſons = 
1 


12 2 is true, chat in ſors Caſes, the Steps wk. | 
in Eccleſiaſtical Matters may alſo affect the 


Civil State; but when that happens, the Prince 
has his State Counſellors at hand to give him 
timely warning of any Advice which Church- 
men give, that may be prejudicial to his other 


Affairs: And it —_ be remember'd, that the 


Thing pleaded for is, only Advice and A, 

Jiſtance,: as proper to be received from Church- 
men, in Church Matters ; but if theſe had not 
been wrought. up into the Notion of preſcribing 


and difating, they would not have ſupported 
the Tragical Outcry he has n upon this 5 


Head. 
I in theſe Matters they are not allowed to 


| be adviſed with; in what are they? In the 
Army? No. Theirs is the Doctrine of Peace. 
In the Navy? No. In the. Treaſury? *Tis 
none of their Province. In the Common Law? 


There is a general Prohibition, tis meer Tem- 
poral Matter. Wherein are they to adviſe, 
wherein to aſſiſt, if not in Spiritual T hings, 


and in relation to Spiritual Perſons?” But it is, 
all Affairs, that concern Spiritual Perſons or 
Spiritual Things: What is the Exception, from 
what Particulars are they to be excluded? The 


Examiner has been pleaſed to mention two, in 
relation to the Convocation „Which I have al- 


N ready | 


1 taken notice of, - and the Nom mati 


| N Jur. p. 22. & Prince in the A en of all Affairs 


j * which concern Spiritual Perſons and Spiritual 1 
6 e Things. To ſay that The Clergy of our 


1 TE the vacant Sees. What are his Lordſhip's. 4 
KB Pref. Cod. Words! 7 266 The 41010 Pro per Aſſiſtants to 4 
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x; Reforma Church have not yet had the Har- 


* dineſs to claim the Diſpoſal of them in diremt 


? 


Exam. Terms, but what has been thought too much 
p. 68. © to be avowedly inſiſted on, is certainly included 
in the general Claim his Lordſbip makes in behalf. 

<& of the' Church,” is a manifeſt Calumny. 


AR « 


Dos this interfere with the diſcretionary Power 


of the Crown in diſpoſing of Biſhopricks? 


ö Does his Majeſty, in any Matters where he 


thinks proper to command the Advice of his 


Subjects, loſe thereby the Diſpoſal? If the 


Examiner thinks ſo, in whoſe behalf does he 


ce filling up twenty-ſix Vacancies in the Houſe of 
„Lords. A Peerage, with a ſuitable Revenue 
and great Dependencies.” I wiſh he could 
make his Words good, and that all the Biſhop- 
ricks had a Revenue ſuitable to their Peerage. 
But were it ſo, is their Number. too great in 
Proportion, as one of the three Eſtates of the 


find the Lay Peerage often increaſed, but they 
continue the fame. The utmoſt Inconvenience 


for the Intereſt of the Church and Clergy : 
Would he have Biſhops who are not ſo? Or 
may we hope in time to have Lay Biſhops? 


| I need not ask if the Examiner would have it 
| fo; but would any Member of the Church of 


| | England _ it? For as he can make no Di- 


make the Claim? Or would he exclude the 
Crown from all Aſſiſtance? He fays © It is _ 


ſtinction 


Realm, and would he have them fewer? We 


he can ſuggeſt i is, that they may be more zealous 1 


ge. =Tekd fg c m9, 


bf 
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wel 1 —— the 1 to the RENT 
Offices in the Church? We are taught by the 
Learned in the Common Law, that wien a 
Pariſh Clerk is choſen by his Pariſhioners, tho 
his Duty relates to the Service of the Church, 
yet it is become a mere Lay Office; and tho? 
the Ordinary may cenſure him, he cannot re- 
move him. If then Advice and Nomination 
be the ſame, and the Clergy are to be excluded, 

may it not likewiſe be 3 that the Office 
of a Biſhop may become a mere Lay Office? 
The Qualification of Orders can make no A 
teration : it would then be looked upon as acci- 
dental, for a Pariſn Clerk, who is in Orders, 
if choſen by the Pariſh, (as there are many) 
makes no Alteration in the Nature of his Office: 
But as a Right of Nomination is not even 
covertly attempted, their Advice and Aſſiſtance, 
when his Majeſty is pleaſed to command i it, can 
never be thought improper.. 

Were thoſe Biſhops, who have deen e 
by the Crown, under a Clerical Adminiſtration 
in Church Affairs, leſs zealous for the Support 
of the Revolution, for ſettling and defending 
the Proteſtant Succeſſion; leſs careful of the 
Rights and juſt Prerogatives of the Crown, or 
leſs ſolicitous for the Good of the Church and 
Kingdom? No. The Objection has indeed been 
that they are too dependent on the Croyyn, and 
therefore the Examiner, to remedy this, can 
find a Way how they! may be more dependent 
on others. 

We are told, that by Lelly's Advice. to his 
Pupil, the Agent of ho Pretender had given 
Aſſurances, that the Supremacy of the Crown 


mould be veſted i in a Committee of the Engliſh 
CO” * 
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Ed > — 2 ever be hink ar the a Popi 
Prince on the Throne! She too well 4 


in the late King James the Second's Time, that 


they had — Tools to work with, beſides 
Papiſts; and the Church was to be deſtroyed. 


under the pretended Concern and Tenderneſß 
for the Diflenters. No, the greateſt Security 
of the Church is the Supremacy y of the Crown, 
whereby, as a Body Spiritual, it is united to the 
King as Head, who is thereby its Protector and 
Defender. But can that which was idly looked 
upon by them as offering a Barrier againſt Popery, 
a 8 againſt an Enemy, be thought im- 

roper under the Direction a and Diſcretion of a 
Proteſtant King, and in Subordination to him 
alone? And did not Leffy fo far borrow this 
Scheme from the Practice of the great King 


William, who after the Death of Queen Mary 


put the Diſpoſal of Church Preferments into 
the Hands of the two ALY and ba 
of the N 10 Bp 5 1 
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The Third Geheral Ob eden ae h hs e Suft 


ficiency of the Body Spiritual, is, in their Fu- 


dicial Capacity. If we conſider the different 
Method and End of Puniſhments in the ſeveral 
Judicatures, the Temporal and Spiritual, we 
may find that the Puniſhment of Vice and Im- 
morality is the proper Province of the Body) 


Spiritual, more effectually to prevent thoſe grea- 


ter Enormities, which as they diſturb the Peace 
of the Kingdom, and the Welfare of the Com- 


mon- weal, require the Interpoſition of the Tem- 


perl Arm; ; and when the Legiſlature have 
—— 


4 


e 


ben ber made eichi e and nfs Pond ir the. 
ot „Courts, cafifivt ſo" well anſwer che 
— e prejudicial to the Publick. 


Lethod of the Temporal Judicattire is, 
yr the ey era oth Puniſhment of a few, 
to deter others from tlie like Crimes: And it 
has been thought neceſſary upon that Account, 
T0 extend th" fanguinary Laws in this/ King 
dom, ffom che Boldneſs of the Offenders, fur- 
ther than perhaps was ever done in any other 
Nation. That of the Spiritual is, by a ge- 
neral and ſalutary Puniſhment, to beben, if 
Poſſible, the firſt Principles of Vice, to correct 
the inward Man, and eradicate thoſe Seeds of 
Immorality, which in Time produce the greateſt 
Enormities: And common Experience tells us, 
that thoſe poor Wretches, who are made the 
ſevereſt Examples of publick Juſtice, generally 
mpute their Nassortines to Sabbath- breaking, 
nneſs, Le dneſs, and como ſuch like 
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1 Lord Coke, 2 he 1 finiſhed his Treatiſe of Coke z. 
<4 Crimes, ſays, That we have found OY Epi- 
e by: woful Experience, that it is not frequent 
. 7 and often Puniſhment that doth prevent like 
Offences; Malior ot enim Fuſtitia vere pre-. 
4 — quam ſever? puniens. But I leave it to 
% Divines to inform the inward Man Verbo In- 
<> formante,” the outward Man will 1 eaſier 
< Teformed- Virgh'Reformante.” ' 
- How unjuſt is the Examiners: Cenſiirs of his 
Lordſhip's Aſſertion, That Spiritual Hands 
are moſt proper for detecting and puniſhing 
4 8 * thetye Crimes, and the Work is moſt 
: ly to tas fac Hands/? Here like- 


wiſe 
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Vice out * Har 


plai 

which —— * . fro a 1 wo 
Drunkenneſs, Common Swearing, - Profanation 4 
of the, Lord's s Day, Sc. have in effect taken 
the Cognizance of thoſe Crimes out of the 


Hands of the Eccleſiaſtical Juriſdiction, A 


yet the Execution of thoſe Laws is almoſt uni- 
verfally neglected. This Writer acquaints us 


with the Pleaſure he has received at the Cour _ 
of Goal Delivery and Quarter Seſſions, 


hearing his Majeſty's Proclamation read, and 8. a 
the Civil Magiſtrate required to put the Laws 
in Execution againſt all manner of Vice, Profane- 


eſs and Immorality. But to remove the Objection, 


he ſhould have told us the Pleaſure he. had to 


ſee thoſe Laws vigorouſly executed; and further, 


how many Inſtances he has — of Preſent: 

ments of Lewdneſs, and corporal Puniſhments _' || 

' inflicted. on either of the Parties, after Security 

haas been given to maintain the Child, and keep 
the Pariſh harmleſs. Nay, are even Murders, 


Robberies, Adulteries, Perj ury, . hemyz 
Profaneneſs, and all Immorality equent 


and abated; or do they not * nome ? 
It is too apparent they do. To what then can 

it be imputed, but to the Defect of preventing 
3 from the Corruption of Princi ples, the 


elaxation, or rather Aboliſhment + Diſci- 
line, ridiculing Religion, and eradicating the 
ears of hereafter out of the Minds of Men? 


If Religion, as the Freethinkers would inſi- 
* e was only the Invention of - Politicians W 
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A, ings, I 
under this general Corruption „a good Man 


may well be allowed to lament, that the Ten 


Spiritual Judge, and diſcourage him from pro- 


ceeding in ſuch Caſes, by the Handles thoſe 
Laws give for Prohibitions, from the 12 e 


Courts. 


„The nude bn to che Codes Juri. 5, ſpeaking | 
of the general Neglect of executing the Laws, 
adds, That. the only Way to, make Temporal Pu- 


niſhments truly. 3 to Religion, is to provide 
"them as @ further Terror and Puniſhment, to be 
called in as oft as the Cenſures of the Church are 
 diſobeyed ; at which the Examiner appears to be 
very angry. This muſt, in common Senſe, be 


underſtood of Crimes of a Spiritual Nature; and 
1 cannot ſee the Abſurdity or Inconvenience of - 


obliging Civil Magiſtrates, -.upon Complaint 


made to them by the Ecclefiaſtical Judge, that 
the Cenſures of the Church are ineffectual, to 


inflict, Temporal Penalties. on ſuch Offenders. 


Is it ſo inconſiſtent with the Superiority he con- 
tends for? Are they only to reſtrain, and not 
to afliſt the inferior Power, when it is too weak? 
N Gladius aſiſtat Gladio. It is not beneath the 
Dignity of the King of Great. Britain, at the 
Kequeſt of any Foreign State, in his Court of 


Ru iralty to enforce a Sentence given even 


in a Foreign Judicature, ſub mutuæ viciſſitudinis 

_ obtentu, and to give Credit to the Truth and 

_ Juſtice of their Proceedings; and why it ſhould 
be ſo ablurd. ic home, for one Juriſdiction to 
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& Appeals, 24 H. g. he would haye found 


that the Spiritualiy is there put in Genen; 


to the Judges of the Common Law. It in- 
cludes Civilians and Canoniſts, as they ſtand di- * 


ſtinct from Common Lawyers, and not only 
Clergymen, as he would ſuggeſt; and can any 


Thing that is ſaid in the Introduction to the 1255 | 


Codex Furis, be poſſibly explained” to exclude © 
| Civilians and Canoniſts out of the Court of 
' Delegates ? Surely not. It ĩs admitted that the 


as alſo in Cauſes Matrimonial, Cauſes Teſta- 
' mentary, and the like, which by the ancient” 
Uſage of the Kingdom, or by ancient Statutes 
of * Realm, have been appropriated to them 
as more proper to be determined by the Rules of 
the Canon and Civil Laws, than by the ſtricter 


as well as others of a more Spiritual Nature, 
may well be preſumed, by the Practice of many 


Centuries, to have received fixed and ſettled | 


"Determinations, according to thoſe Rules; and 
the introducing new Maxims from a different 
Science, however ſuitable they may be to that 
Learning, however adapted to that part of our 
Conſtitution, muſt in this create Variety and Un- 
certainty; whereas Certainty is juſtly ſtiled b 


and Quietneſs ; for which Reaſon the =} 
of the Codex Juris might very properly point out 
the Occaſion of any Alteration or Undtrtainty. 
If there be originally any thing of a Ten-. 
as wa N in the Cauſe, if any Temporal 5 
Incident 


"Ecclefiaſtical Court has à Juriſdiction in Mat- "MN 
ters which were originally of a Spiritual Nature, tas. 
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urch. Their firſt Studies e ſame, 1 
e Literature ;, but choſe, Sho Thoughts - 
1 turned towards the Bar, muſt find the Learn- 
14 ing * the Common Law extenſive enough, to 
their, whole Time: When they arcend 
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vg will not eaſily be tempted to turn their 'Tho 8 
3 to a different Study. N HO 
When with great Earning; the Plies” nad ; "88 
5 Kidefartgable Todultry;- they have arrived at . — | 
13 Honours of the Bench, and might well expect „ 
3 Otium cum Dignitate, it is hard to be then em: 


„ ployed in ſifting out new Learning from the * 
Ruins and Rubbiſh of Antiquity, to learn 
1 new Rules; that their few vacant Hours may 5 
\ be ſpent in judging in thoſe Courts, which te 
"MF Examiner 1, ays are Inferior and Sabordinate S. 
* their own. , And in caſe any thing meerly Tem- 

[ poral ſhould happen to be left in the Cauſe, they 

18 may be obliged in their ſuperior Capacity t to Pro- 

1 hit it themſelves. © © © 

3 Vie muſt then be frequently expected, that they 

BE Will apply thoſe Rules, of which they are fo 

1 . parker Maſters, . and to which they have fo 

| & been accuſtomed, to the Cauſes there de- 


itn before them, altho* different from the 
Rules of the Eccleſiaſtical Laws. This Variety 
of Rules muſt create a Variety of Determina- 
tions; and the Poor Suitor, who has hitherto 
been ſucceſsful, is in pain to know according 
to what Law he is to be judged ; and his Coun- 
cil can hardly, with Credit, adviſe, being 
N themſelves doubtful, Which Rule will take 
"Flare... 
1 I may further, I believe, e a oy, that 
"the learned Judges of the Common Law would 
not be dif] e if there were a ſtated Com- 
miſſion o Delegates, or any other Scheme, 
Which his Macly might approve of, whereby 


they might obtain a Diſcharge, and be caſed - * 
ah the Burden of theſe Commiſſions ; nor can 
4 „ 


i The Truth of the Fact 1 ne E 0 TR 8 
nor the Time ( Anno 1639) when theſe Mie „ 
firſt began, and Noblemen and Common F 
Judges came into Cornmiſſion... The Clauſe f 
Fn ap ſtill more modern, Whe 3 


5 Ku what is worſe, a Negative i is introduced c . 7 
tray to the Rules of the Civil and Canon Laws, 1 
and not intended by the Statute, Which Atects, 3 4 

© $6-Fhat" 4 Commilſn jon ſhall be granted to fach 11. * * 
Wo ſons, as, 25 
| 55 Heirs, and Succeſſors, Wks 7 as 1h caſe of Appea 


bendec that this was hen the Rule in Appea ils 
from the Admiralty, tho? it is now lewis 
become ſo 2. J believe it will not. And when 
2 Thing i 18 complained of as improper, 15 it of 
no Importance to ſhow it to be an Innovogtion ; . 
that is, of a Date more modern than the Inſti- 


tution of the Court, without any Law to intre 
duce it? Af his Majeſty ſhould be pleaſe + S 


reaſonably hope, that the Examiner will not 
Pi Ma a N 1 1 upon the Crown, or dictate to 


on N to direct him. What ground is 

there then for his exclaiming againſt their Exceſs 

of Power; or are not the Loſers 1 in common 
© Reaſon to be indulged to complain * 


ö Biſhops began to be under, Shout, the Time 
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=. into Vork, he 9 — N ta: 17 | ».- 
that che learned Author did ſo fully approve +, I 
 - them, in whole and in every Part, e 2 
- a them a; Place in the Text, among the e 3 
1 Canons eſtabliſhed by Authority... If [rag we - 
a} ſuch meaning, jg did he: not uſe the Werds = 
as they ſtand in the Preface ? 8 1 
2. He breaks off at the Word Cowan, © 2 
and leaves out the following Words ; a, 4 
leaſt, as nut. unworthy: the Conf deration, of that 
Learned. and Venerable Aſſembly. - 1. c nge it 
upon his Conſcience, whether he gf | 


. 


5 not iu. 
duſtriouſiy leave out thoſe laſt Words, that he 
might more ecaſily..convince his Readers, that 

the Author of the Codex recommends the C lauſes 
he extracts out of the Reformatio Legum, as fit 
to be made part of our Conſtitution, intirely 
as they ſtand there, without Addition, . Diminn- 
tion, or Alteration of any kind? Is this the 
Man who ſolemnly declares, he would not do? 109. 
his Lordſhip any Injuſtice? Was he not ſen- 

1 üble that the "us a might conſider of 
many Laws which they could not enact or alter, 

but muſt apply to + ty eme Legiſlature for 

tit; and did not that la Clauſe interfere too n 

much with his intended Reflections, via. f |» 

| their being impraper- Patrons to introduce theſe _ LA 
| Improvements, Mg. upon the AGE, » : 


1 > Power, © conſiſtent" with our Conſtitution, i 
_ minution of the Preyopative, and co Wrath 6 
the AF of Submiſſion, and all thoſe hare 
he ſo freely beſtows? And 1 wm 00 * PE 
candid Reader, whether the learned Author 
could have guarded againſt being underſtood to ye! 4 a 1 
mean what he would infer, with greater Caution 
than he has done; and whether any one could 
ſuppoſe him to have been ſo void of all Senſe, 
as to imagine, that Laws made almoſt 200 
| Ye s ago could be ſuited in every Refpett to te 
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ent State of Things, and received other - 
Vile than as firſt compared with the Laws 


which have ſince been made, and accommo- 


dated to them? Upon the whole, whether any 
Perſon of common Candour could fix any 


meaning upon the Clauſe, and his inferting in 
the Commentary ſome Paſſages which may be 


found in the Reformatio Legum, than that he 


thought, upon any Deſign to review and im- 
pony the Eccleſiaſtical Conſtitution, ' it might 


of uſe to know, what were the Sentiments of 


thoſe learned and able Men (the ableſt, beyond 
doubt, among the Biſhops, Civilians, and Com- 


mon Lawyers of that Time, who early after 


the Reformation compiled that Body of Laws) 
ſubmitting it wholly to the Judgment of the 


Convocation, - how fit or unfit they not are to 


be received; or recommended oy them, in part, 
or in the whole i ? In this View 
called Candidates, and offered only as ſuch, to 


be ſubmitted, like Candidates of all. other kinds,* 
to Enquiry and Examination. And altho* he's 


ey are properly 


Examiner had not approved them, he might 


have treated them with more RE and have 
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3 picked out of the Commentar | 
\- ascited out of the Refor matio Leoum 1 
had fairly conſidered them in this * mas... .- 


upon the Codex, 5 
and if he 


: prevailed with himſelf to forbear the 


| curtailing the Clauſe, with an injurious Deſign 
to make them appear in another Light, he might 
have mac his Work 3 1 pores ed 


Shame. 
| RE: | - . 


e -linwes . i ESI 
r as to the Sufficiency of the Body Spiri- 


tual, wherein he has ſo far, at leaſt, - been con- 
ſiſtent with himſelf, as not to omit the leaſt 

Opportunity, by any poſſible Conſtruction or 
ar orture, of turning them to his Lordſhip's 


Diſadvantage; there are others leſs general 


| which may deſerve Conſideration, wherein the 


Reader will do him the Juſtice to think, that 


the Paſſages which he has taken Exception to, 


out of ſo large a Work, are thoſe which he 


thinks have the greateſt Tendency to the pub- 


lick Prejudice, if not the only ones which he 


finds exceptionable; for had it been only a Dif- 
ference in Opinion from other learned Men, 


it could not be preſumed to have ſo far excited 


his Zeal, as to require his publick Teſtimony . 
for tbe date of Truth, attended with ſuch Re- 


flections upon one in his: -Lordſhip's Station, at 
this Seaſon, -and at this critical Time, when 
not only our Church, but Religion itſel 18 o 


blickly attacked; and yet he, with his uſual 
Candour and Veracity, has ſet them in the worſt 
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they will be pound, tho? attended wick no is, 
dation 


had not been ſpared. Tho? the Irregularity in 


. . thoſe Laws or Canons, which the Code J 


* 


for what he had ſaid concerning the ancient 


16 Car. 1. 


- Concern at the Loſs of any Law, which was a 
manifeſt Reſtraint upon it. And therefore the 


take away all the ordinary Power and Coertian * 


perfonal Rancour, to have as little Foun 
as the other. He has referred to eleven more of. 45 


recommends to be conſidered; and as he owns _ 
that ſome of them /zem to merit the Confideration 5 
of the Legiſlature, as tending to the Improvement 
of our Conſtitution, there are many others of which . 
he has taken no notice; ſo that we may be ſure, 
that if any of them had not been clearly fo, | 
and uncapable of an odious Repreſentation, they 


his Examination may occaſion an immethodical 
Reply, yet he will excuſe me in not following 
him altogether in his Method, which ſeems to 
have this only Rule, to obſerve, anticipate, ., 
poſtpone, or repeat, juſt as it might ſerve to in. x 
troduce ſome new Reflection. ; 

The great Overflow of Vice and Profanentda, 
which we have ſeen in this Kingdom for ſome 
Years paſt, will warrant thoſe who lament and 
lay it to Heart, in propoſing any Expedient 1 
for giving a Check to it; and alſo juſtify a © 


learned Author of the Codex might have hoped 
to have eſcaped ſuch a particular Animadverſion 
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Method of Canonical Purgation, which affected 
neither Liberty nor Property, but was a Branch 
Fuſtitie Prevenientis, which Lord Coke ſo much 
recommended. And if the learned Author had 
added, That this Law was in full force till the 
troubleſome Time of King Cha. Iſt's Reign, 
when an Act was obtained, which. intended to 


in Ecichaſtical Cauſes, and that it was finally. ©, 
taken 1 


of Kue Charles lich it is no 8910 chan — 
The Examiner is willing to miſtake both che 


Nature of common Fame, and that of Purga- 


| bet, fation alone, unſupported iy ah Evidence, 
1 Ppear in the oP —_— Court, and 
Tf charged with the C II they de- 
ny "ned his Charge, the 70385 algned them to 
40 appear with five or fix of their Neighbours 
40 (who were called Compurgators) and to make 
9 Furgation; Which was done by the Defen- 
„ dant's fweating to his own Inmocenee, and the 
YE Cothpurgators] wearing that they believed what 
<0 he hid fworn to be true. If the Detendem re- 
1 faſted to purge himſelf upon his own Oath, or 
ie could not pages Compurgators to ſwear, as 
Ky before, for im, he was looked upon as Convict, 
and the fudge procerded to Sentence, in the 
% ſame Manner as if he had been convicted by his 
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c Syn Confeſfion, or upon Evidence.” This is p. 81. 


faid to carry the Ecclefiaſtical Juriſdiction to 
a Pitch of Tyranny, even beyond the Oath, 
or commonly called the Oath Ex Officiv. The 
bare obliging a Man to accuſe himſelf, or to 
„ anſwer upon Oath in a criminal Proceſs, 
is contrary to natural Juſtice, and to the 
kink, > BE and Moderation of all rrp Were 
«4g Aly e Canon Law.? 

On rig contrary, no Perfons were put to 
their Purgation upon common Fame, unſup- 


potted by Evidence: Neither did common V. Clarts 
Fame, in à legal Senſe, mean any general Re- 1 c. 

port or Scandal, which might have ariſen from 3 

tnalicious Perſons, and without” Foundation; 

but fuch, as from Circumſtances and: Preſum- : 


ptions had ne Credit and Belief, and had- 
- given - 
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b great eh to this nine FOE 5 mY 
the better Part of the Pariſh. Crimes whithus 3 7, 


ſubject to Eccleſiaſtical Enquiry, as Simony, 
Adultery, or ſuch like, are naturally ſought by 
the Delinquents to be kept hidden, and are com- 


mitted ſecretly : Theſe are Works of Dark- . 


neſs, and ſuch as are hardly to be proved by | 
Witneſſes. , Vet when by Circumſtances once 
known Abroad, they come to be vehementdy* * 
ſuſpected, and offenſive to the well-diſpoſed, _ 


and, for the evil Example, dangerous to be 


biffared, it is reaſonable that they ſhould be 


diſcovered and puniſhed to deter Mine from 
the like: And Churchwardens are ſworn to en- 


quire diligently, and truly to preſent from Time 


to Time ſuch Crimes, and the Fame thereof: 


Yet if any Perſon was proſecuted, either upon 
the Preſentment of Churchwardens, Ex Oflicio, 


or by Accuſation, he had the Liberty to — $: 
that there was any Fame, ſuch as I have before 


mentioned; and before he could be put to his 
Purgation, a legal Proof was required of thoſe + 


| Circumſtances and Preſumptions which had oc- 


caſioned the common Fame; and if they failed 
in the Proof thereof, he was acquitted; but if 
proved or confeſſed, he was then admitted to his 
Purgation. 


The Reaſon the Law aligns for- Purgation, 3, 
after a Fame is proved, is this: Licet nemo tene- 
tur ſeipſum prodere, tamen proditus per famam tene- 
tur. ſeipſum oftendere, utrum poſſit. ſuam Innogen- 
tiam oſtendere & ſeipſum Purgare. The eee © x 


of the Law is, that the Offence which is given 
to the Church by the publick Scandal and 2 


ample, ought to be removed; whereas 1 by 
7 «4 


non judicat de Occultis. Pena. enjoined 


the e are not taken in * to l 8 


* 
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but Medicine, as tending to the Re 


Scandal which otherwiſe called for the Cenſures 
accuſed Himſelff. 


over the 'Offence too lightly, and thereby en- 


| Chriſt's College in Cambridge, a Diſciplinarian g. 


Crime, he is by and by cleared; whereby 
many Advoultries are boulſtered. One would 


to be thought to carry 
in any Point too 
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| rmation G ] 
the Delinquent, the Example of others, ang 
the Satisfaction of the Church, offended juſtly 0 
at his lewd Converſation. And I may ſay, 
that the ſame Proof that is generally required of 
a Fame, might in many Caſes be ſufficient to 
convict before a Jury; and that therefore the 
Purgation was a Privilege, whereby the Perſon 
might be allowed to clear himfelf of that 


of the Church, and . not an Oath - wher eby he 


Thoſe, who at the Beginning of Queen 
Elizabeth's Reign oppoſed the- Government of 
the Church of England, did not complain of 
the Severity of this Proceeding, or call it Ec- 
cleſiaſtical Tyranny, but on the contrary blamed 
it as too mild, that it did not only not advance 
and forward the edifying of the Church, but paſſed 


couraged thoſe Crimes which deſerved a ſeverer 
Puniſhment. And one Millayn, a Fellow of 


of Cartwright's Party, in a Sermon preached at Ving. 
St. Mary's, inveighs againſt it, and ſays, Append. 
That by the Canon Law, if a Man or Wo- „ 16. 
* man be never ſo much /uſpefed of Advoultry, Cœeb- 
e if the Party bring forth twelve to. ſwear, Interpret. 
e that they thihk he hath not committed that Adultery- 


not now have expected a Charge of a different 

Nature to ariſe from an Aſſembly of thoſe who 

pretend to a ſeyerer Diſcipline. e. 
A hate Author, who would be very unwilling 

the Power of the Church 

in his Treatiſe of The _ 
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Lives, were not permitted, before ſome Signs o 
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Nga End 15 15 Nee the Lord's Sb, 
per, ſpeaking of . the Primitive Diſcipline of © 


«6... Chriſtians in Fuſtin Martyr's Age, who inſorms ; 4 

& us that they only were allowed to be Partakers 1 

4 of the Euchariſt, who lived as Cbriſt had cm. 
* manded ; For my ſelf (ſays he) I think wp; | 
% Martyr could mean no more by it, | 


* 


_ 


I profeſſed Chriſtians, who were {candaloull Dy in. | 
their 


* 


8 


moral in the habitual and open Conduct 


© Repentance appeared, to pattake of this Reli- 
gious Rite---I take the Foundation of 1 it to be 
this, and this only, that the admit Per- 

* ſons to the Communion was eſtee to be 
* an Acknowledgment. of them as Chriftians' * i 
« fit to be received into the Company, and. to 
* partake in the Religious Offices, of ſuch as 
<< are really ſo - This was thought a proper 
May to bring them to ſome Senſe of their 
Sins, or if that could not be done, of vindi- 
5 cating the Honour of the Chriſtian Society 
from the Scandal of ſuch Members.“ It was 
the Scandal then that gave the Offence, for 
which they were to be excluded from the Com- 
munion of Chriſtians, for the Vindication of 


E 


the Honour of our Religion, and which qught 


to be purged. The Offence is the ſame, hene 
upon good Grounds it is generally believed, 
tho' perhaps a direct Proof cannot be come 
at; and woe be to Nin n Ro the PRE 
comes. 5 
But to bring this to e ö | 
; Touchſtone of natural Equity and Juſtice, wy | 
Common Law; let us enquire - whether in the- 
like Caſe, the Subject does not ſuffer as much 
by the Laws of the Land, as they would do 
| by this Practice of the Canon Law: BIAS, a | 


ö port without” ſeme Proceeding upon, Tang: 

. f And if whe Perſon ſhould chance to be — = 
* ence at Ne is are the Cauſe PE 
73 i "of haf he ſuffers. 4 x! 3, 
FE} Lord Coke, in TH . —— upon done. Inſt. 


Cheri, ſays, When Treaſon and Felony p. 52. 


» > WM . is committed, and the common Voice and Fame 
J | is, that A. is guilty, it is lawful for any 
1A „Man that ſuſpects him, to apprehend him. 
7 * This Fame Bran#on deſcribeth well: Fama, ' 


. gu fuſpicionem inducit, oriri debet apud bonos 


+ 86 && graves, non quidem malevolos & maledicos, - 5 
4 . ſed providas & fide dignas Perſonas ; non ſemel Bras. 
8 78 „ ſed ſcpius; quia clamor minuit, & Defamatio* W 143- 
4 80 wanf gen. Further, . If a Man keep Com- 5 
15 „ pany with a notorious Thief, whereby he Py 
_— is ſuſpected, Sc. it is a good Cauſe, and. Fi 
a4 Warrant in Law to arreſt him.“ Oath then + 
* bein made of the 8 from whence 
wee Suſpicion ariſes, he may, I preſume, be or” 
[committed to Priſon. In ford Caſes, if he _—_— 
can find Bail, he may be diſcharged upon Bail *® _- 8 
f {more hard, I believe, to get, if he be poor ——_ 
* and have otherwiſe. a a good Reputation, than I 
"$ Compurgators;] if not, dragged from his Houſe * 
2 Family, his Friends and Buſineſs, he is Boy 
Lau fetter · d, and if he has no Money, 2 
half ved, till there is an Opportunity of 2 
| © bringi ing him on his Tryal ; and. then, (if 1 | 
may be allowed'to call his Jury his Compur- | 
 gators) if they find no Reaſon to think him — 
Suailty, paying his Fees, he is diſcharged. | 
Which had this poor Man rather have done, a 
either have purged himſelf by the Oath of 4 
4 ＋ x and Neighbours, or even have done 3 
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Satisfaction to wipe off the Scandal ; 
not his Lordſhip, or any good Man, r 


n e eee 
Tb it l ben n e | 
aminer in hearing, when he attends Quarter. Se- 


LEY 7 
> Cn 


ſions and Goal Delivery, the Proclamation. read, P 


* 
PL 
2 


and the Charge given againſt Vice, r 
and Profaneneſs; yet, I am afraid, it muſt 


have given him ſome Uncaſineſs, eſpecially at « 
the Latter, to hear a Man with a hoarſe Voice Y 
loudly proclaim an Invitation to all manner of 


Perſons, who can inform his. Majeſty's: the 


King's Juſtices, the King's Serjeant, his Attor- 


ney General, Sc. of any Treaſons, Murders, 
Felonies, Sc. as if it were not acting the 


2 


Part of a. vigilant and prudent Magiſtrate, © . 
but of an Inquiſitor; a little miſchievous 


Animal, who is ſo perpetually on the Hunt | 


« after Crimes only that he may have the 
<< Pleaſure of Correction, as he calls it.” _ He 


; a 


would certa inly make a moſt excellent W. 4 
who could take more Pleaſure in 


giftrate, 
giving the Charge, than in the Exccutign | 


of it. 


Diſcipline of the Church; and altho' by the 


monſtrous Increaſe of Perjury: of late Days, 


the Oath: of the Accuſed might give but little 


mi ght 


Cenſure, wiſh, that either a Purgation, ariſing 


from. the Proof of their, general Reputation, * 


and the Oath of their Neighbours, might be 
n by thoſe who give Offence, by a ſuſ⸗ 


2 
5 


But Aver u. upon * Head of Purgation, | 4 
as Self- Defence may probably induce many to 
deſire a Continuance of this Reſtraint upon the 


* 
I's 


= . 


made, or elſe ſome Satisfaction be given to che - 5 


i IP 


* 


15 


granted; | But the R 


ſtrued 10 e Co Jaudable Aion my find d 

% ford, whereby a Man may draw upon hit 
«+ Jar 5 general an —— that the World 

may de tempted to — untnanly Pleaſure 


<6: "ey him * at any _ wants 


IT — br Leſs 5 Pleaſure; — 


—— 0 make a laudable Action A 


b oncerh to GeV? vier FR . 
why 5 — Kinds effectually reſtrained and 
puniſhed, might have entitled "is Lordſhip to 


_ this Writer's Indulgence, if he wiſhed, - that 
as there are many Exceptions in general Acts 
of — Proſecutions for Lewdneſs and Im: 


ending in the Spiritual Courts, 
might A been one Hlead of Exceptions; and 


that ſuch Criminals might not eſcape by virtue 
of thoſe Pardons, after a long Proſecurion, and 


where Sentence is oy” to Ye Siren, as i ds; 


often fappety. > + F45 Ou 


- Tho? his Majeſty bet always with gpeanct 


Pleaſure ſhow Mercy than execute Juſtice, yet 
too great a Terderncb may turn to the publick 
Prejudice; and Lord Coke obſerves, that /þes 
Tmpunitatis continuum © Effettum tribuit delin- 3 1 _ 

mie factiiias Incenti vum eſt delin- . 236. 


i ; 3 therefore Pardons ſhould be rarely P 
aſon our firſt Reformers 
went upon, was, that ſome Satisfaction ought 


to de made to che Church, before Perſons guilty 


* 
4 F 
£ 
— 


at Crimes, tho” pardoned, ſhould be re- 


ceived into its Communion, Donec ſalubriores 
Cogitationes ſuſceperint, as che Extract from the 
8 Toguns — it. But this JE 4 
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erde Man by traducing 
wound the Memory of 
(who could hope for no+ Pardon but Nm 


K- © 


Heaven, and tinderwentthe; Tortures of — 7 OM 


cCileſs Reign) rather than: loſe the Handle of 
ys ie een, on the ne of Londen” 5 


101 Ant . 


"He 6 v=o or at — Alling a have: his =3 


Readers. think, that he has / found ; =p Lordſhip 


in an artful Omiſſion, of a reported Caſe in f 
Relation to a Clerk cen ed of Manſlaughter. 


In a Work of ſo great Variety, ſome Over- 

ſights and Omiſſions might eaſily happen, with- 

out Art or Deſign; and that great Lawyer, Sir 
Edv. Coke, who is ſo often referred to, is not 

always ſo happy as to have his Opinion now 
thought to be Law; and even in Facts he may 
ſometimes have been miſtaken, which Mr. 


* Prynne ſays was the Overſight of that great 


Cotton s 
Dh of Ornament of our Law, of which he has 


Records of given Inſtances to rectify the Miſtakes and 
che Tower. e Miſrecitals, which he may have led others 
into, without the leaſt Intention to detract 


* 


thoſe 3 i , te: 8 5 f . 3 
pot martyred Comme, 


any Thing from His Venerable and due l 


* Worth and Memory.” Had this been the 
preſent Deſign, had this been the Tendency of 


the Examination, no Offence could be — i 


but let the Reader judge thro every Part, if it 
be not the direct contrary; nay I may leave 


it to the Conſcience of the Accuſer. But if we 


enquire more fully into the Caſe of Searle and 
225. 2:8. Williams, which is brought to juſtify the Charge, 


it cannot be thought an  Omiflion, unleſs it were 
neceſſary for every Author, not only to produce, | 


the Authority upon which he grounds: his Opi- 

nion, but likewiſe to refer to others, which he 

mer not think ſo well founded, in order to con- 
tradict 


La 


3 _ 


kradict h⸗ This, 1 confeſs, LE called 
Artful, ' But if he who charges an Tab on 


as à Fault, be guilty of it in that very A 


Wien, let him fall under his own Cenfſare.”* ** 
In the Chapter of the Codex, &. entitled, Tit. 45. 
The ſame Crimes puniſhable both in Spiritual" land e. [= 


Temporal Courts, aſtemthe learned Author has 
made good that Pofition by way: of -Commen- 
tary on he Stat. 9 Ed. 2. C. 6. ehrt, Mere 


a Suit for one Offence 'may be proſecuted bot oth in 


Court Spiritual and 7. emporal, he adds; It 
tc was hinted before, that this Rule Holde not 


in Capital Crimes; but however in ſuch 
Caſes, the Infliction of Eccleſiaſtical Puniſh- 
„ ment is not WHoOLLY ExeLvp#D!; $2 Avhich 
1s expreſſed with as much Caution and 7 ender ne 


as can be. In ſupport .of-. this, he mentions 


the Caſe of Searle, a Clergyman in Ef, who Heb. 121. 
having been found guilty of Manſlaughter, and Cro. Ja. 
N his Clergy, was afterwards ſued in the 43x 
Eccleſiaſtical Court in order to be deprived. 
His Cat 
of Manſlaughter, and allowed the Benefit of 
the Clergy: The Patron of his Living pre- 

ſented Milliams to the Living, as being void 'by 


was this: 13 Jac. Searle was convicted 


that Conviction: He was ꝓroſecuted before the 
Chancellor of London, as being convicted of 
Homicide, in order to found a declaratory Sen- 


tence upon his Conviction: He appealed from 
that Couxt to the. Archbiſhop's, where he de- 
ſired to be ac 
not Guilty." Dr. Bird, the Archbiſhop's Judge, 
came to Lord Chief Juſtice Hobart for his Bi- 5 
* who ſays, And I (tho' I doubted v0 Hob. 12 


mitted to his Defence, that he was 


yet). conferd,- and te agreed, that Felbny 


& and other Capital. Crimes were not exam 


Ty  nable. in the Eccleſiaſtical Courts, no, not 
1 . K 2 OP for 
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he is, ſo proved in the proper Court, to im- 
peach the Sentende, in a Court improper: 
«© ' But they may build a | 


* 


7 for en - Soi were — nah there 7 
in this Caſe of Deprivation z ; and therefore 

< they may not originally examine ſuch a Crime 
* to prove a Man criminous; much leſs When 


* 


gntence of Deprivation on 
<0 ſuch a Conviction, and they are bound by it, and 
it 75 dangerous for @ Judge Eccigſi ical. 10 
<« come againſt it.” With what Colour gf Truth 
could che] be repreſented as a haſty extrajudicial 
Opinion of Lord Chief Juſtice Hobart uy 
It was indeed extrajudicial, but far from-hafty 3. 
tho? he doubted- not, tho? he was clear in his 


own Opinion, yet he conſerred, and they tage- 


Cro. Fa. 
430. . 


ther agreed. 

Hereupon, the Eccleſiaſtical Cott proceeded, 
and Trin. 1 5 Jac. Searle applies to the Court of 
King's Bench for a Prohibition. The Caſe was 


argued; Richardſon, Serjeant for the Plantiff, 


inſiſted on a Caſe determined in the Common 


Pleas, 27, 28 Eliz. (which was that of Nichols) 


where a Prohibition had been granted. The 
Stat, 18 Eliz. was likewiſe conſidered, and the 


ancient Method of Purgation ; and it was ſaid 


by the Court, that tho? the Statute ordains, that 
after Clergy the Party ſhall be ſet at large, 


vet that doth not diſaſirm the Judgment: And 


it was agreed by the whole Court, that no Pro- 
hibition ought to be granted. This is, by the 


Examiner, with equal Fairneſs, called @ uery in- 


digeſted Report of the ſame Caſe in Crook Fames. 
Let any one conſult that Caſe, and he will find 
it as full, as clear, and as expreſs, as moſt in 
the Book. But the Examiner would repreſent it 
* only as a Careleſſneſs in the Reporter, but a 


18 ie on the Court; and it is ſaid, that 
Lo «he 
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s Bench upon a ſudden | 

| grant the Prohibition.“ 5 

Th. Cate bad 7 now been depending near two 

Tears; one of the Chiefs bollulted a Confes 

tence had with others ; and, upon this Motion, 

the Council argue, the Judges deliberate, the 

Canon as well as Common Law is conſidered, | 

the Reaſons are aſſigned, and the Court is una- 

nimbus; and yet to leſſen the Authority of this | 

Prevedent, it is called a ſudden Motion.” © |» 
The fame Caſe in the Court of King's Bench 5 

is alſo reported by Rolli, under the Title Pre- , 1 

regativt 16 Roy, ( a Title overlooked by the Ex2 Abr. 7. 

aminer) and ( it is a Juſtice T owe to his Rea- 222. ». 2, 

1 ders, to acquaint them with it.“ Rolls agrees 3. 4. 

with | Crook, that it was reſolved by the 

84 oy Court, that before the Stat. 18 Eliz. 

„. 7. if an Incumbent had been convict of 

58 Fand by Verdict, and could not purge 

* himſelf of it, it was a good Cauſe of E Pepi 

t vation; but it would Rare been otherwiſe 

if he had purged: himſelf. But now, the 

the Purgation be taken away by 18 Zliz. 

yet the Crime remains, and the Conviction of 

* Homicide by Verdict will bind him, and ſo IE 

he may be deprived for it.” He takes No- a 

tice likewiſe of the Caſe of Nichols and Chae, pi 

where a Prohibition had been granted 27, 28 

Eliz. in the like Caſe. How came he, who is 

endeavouring to charge his Lordſhip with an = 

artful Omiſſion, to be guilty of this? He has 93 

referred to the ſame Book, under the Title Pro- | , It 

bibition, in order to leſſen the Authority of this Abo. - 

Determination in the King's Bench. This a- p. 30g. 

grees with the Report in Cro. James, and which 

ſhows, chat it could not, with Juſtice, be called 

a very indigeſted Report. It ſhows, that the 

SIR | K q | Argu- 
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3 before the: Fa s Bench-turtied: upo 
the ſame Point, as it did „een in the Curt 
of Common Plæas, upon the Purgation of Olerks, 


and the Stat. 18 Eliz. and the Precedent of 


* 


Nichois after that Statute, Was this Omiſſion 


wilful? If ſo, What Credit can we give to his 
Veracity? Was he ignorant of it? What Reli- 5 


ance can we have on his Judgment? This 1s 
manifeſt, that he has ſtudied more the Title 


Roy. 

Under this unanimous Opinion of the Court 
of King s Bench, the Cauſe is permitted to 0 
on; and the next Year, after an Ap 


=. 88. the Court of Delegates, a Prohibition rea 
Scarle and granted in the Common Pleas, 16 Fac. There 
I! illiems. was a Declaration in Prohibition, and upon a 


** 


Demurrer, Judgment was given upon open 


of Prohibition, than, that. of Prerogative- te 


Argument by all the Judges (of that Court 


whereof Lord Hobart was Chief) that he ought 


not to be queſtioned xo. in the Spiritual 


Court for this Manſlaughter, As THE CASE 
STANDS. 


Conſidering what had paſſed, it may tein: 


ably be preſumed from theſe Words, Now, and 


&5 the Caſe ſtands, that ſome Alteration had 
happened therein, ſome Addition to the Plea in 
the Spiritual Court, ſince the denying the Pro- 
hibition in the King's Bench. But ſuppoſe 
there had not, and that the Learned Author had 
in his Thoughts at that Time the Judgment in the 
Court of Common Pleas, Is the Determination 


verſed in that Court) of ſo great Weight, that 
no one, at the Hazard of his Reputation, may 
| adhere 


© 


_ of that Court, (which is not ſuperior to the 
King's Bench, but whoſe Judgments, if the 
Client be not tired out with Law, may be re- 


8 


den of! — Comet, King 


Bench? pee FT. S 175 41 FE 27 I e 
But upon a — this Nature, it my be 


worth while to enquire into the Foundation of 
this J udgment of the Court of Common Pleas, 


and leave it to the Learned in the Law to de- od 


termine between the two. Courts: For it will 
not, I believe, be inſiſted on, that it is the 
Beſt «becauſe it was the Laſt; or that, becauſe 
it is on Record, it muſt therefore be infallible. 


{The Doctrine of Purgation of Clerks conviet 


was therein fully diſcuſſed: It was allowed that 


hen à Clerk conyict was delivered to the 
5 Ordinary. abſque Purgatione, . he could not 


fo then admit Los to a F urgation, and conſe- 8 


quently, he was to be deprived according to the 
Courſe of the Eccleſiaſtical, Laws: And as it was 
thought unreaſonable to admit a Clerk to his 
Purgation, who had been convicted at Com- 
mon Law, it ſeems to be no leſs abſurd, that 
he ſhould be diſcharged and ſhould retain his 
Benefice after he was convicted; and that a 
Conviction ſhould have leſs effect, than his 
falling in Purgation would have had. And no 
Streſs can be 1410 upon that Circumſtance that he 
was not to be delivered to the Ordinary after 
Conviction; for we may obſerve, that the Head 
of the Act 18 Eliz. is an Order for the Delivery 


of Clerks\Convitt, without Purgation. And the 


former Method of delivering them 10 tbe Ordi- 
nary was, that he might impriſon them 3 the 


Statute having provided for that, and having 


left it to the Diſcretion of the Juſtices. to im- 
PE ſon, rendered the former needleſs. 
The Piſtinction whereon Lord Hobart ground- 


od; his farſt- Op Beck and the Judges of the 


Court of King s Bench 1 Denial of the Pro- 
| hübition, 


A880 0 15 ble” Le aſhes Ame 
«© That even in Capital Crimes, the the Inflition 
«© of 'Ecclefiaſtical” Puniſhment is not wholly - 
© excluded.” The Words in Hobart's 5 
1 are clear and expreſs: 1 #bey the Eccleſiaſtical 
ay. 29k; Judges] would not tontrover# nor re-enamine the : 
Ali of the King's Court, bur build their Sentetices 
upon "them, they were not to bs prohibited 4 4 if 
they did deprive a Man by Sentence becauſe be was 
nid or attainted of Felony; Murder, or Man- 
ſlaughter, at the Common Law ; and that in this 
Heb. 292. Caſe it was ſo until che making of the Statute; 
but that the Statute freed the Clerk à Culpd'& 2 
Prwnd, not by a Supply of Purgation, but by a 
KIND or STATUTE PARDON: It might well 
be called a Kind of Pardon, for it was admitted ., I . 
that there are no Words in the Statute which ex- 
preſs it. It is true that the learned Author of | 
the Codex refers in i ſeveral other Parts of the 
Book, to the Report of the Caſe in the Court 
of Common Pleas 3 but in a Work fo large, 
and of ſo great Variety, can it be fair to charges © 
an Omiſſion (if this had been one) as Vilful, 
becauſe the Author does not carry in his Head 
and refer to every Thing he has ſaid upon that ſ 
Subject elſewhere; and becauſe in conſidering 
a Report with one View, he did not conſider 
at the fame Time to how many other Points it 
might relate; eſpecially, when the Report it- 
ſelf is upon a Point that had been quite out of 
: Doors for 130 Years, as the Practice of Pur- 
gation of Clerks Convict had been; and when 
it is owned on all Hands, that there are no 
Words in the AF to which it refers, that contra - 
dict the Doctrine which the Codex lays down 
upon che Authority of that Judgment, Which 
443 ſter 
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3 e Were this Point tO come 
dleration, would not theſe Doubts be expected 
9 leared ? Whether 4 Pardon being e | 

of common. Right, does not require ſome par- 
tieular and expreſs. Words to chat Purpoſe? 


And as by Homicide a Clergyman becomes 0 | 


. Trregular, 1. 6. 18 ipſo facto diſabled from Per- 


forming any Part of his Function, whether a2 


r Words, or by Im- 
es his Diſability? How 


Pardon without - 
_ plication: only, d 


oſten may he offend in this Particular? And 


- whether, if he be freed from the Fault as well 


e from Puniſhment, as often as this Crime 


may again be committed, he is not to be looked 
as an innocent Man upon every Convi- 


tion If the Statute makes him Innocent, why 


ſhould he forfeit his Goods at Common Law 
by the Conviction? Or if he may forfeit them 
at Common Law, why may he not for- 
feit his Benefice according to the Eccleſiaſtical 
Laws of the Land? And why the ſame Statute 
| "ook makes him Guilileſs, ſhould leave it to 
the Diſcretion of the Juſtices to impriſon him 
for a Twelvemonth? Theſe are Difficulties, 
which the Examiner, if he had pleaſed, could 


perhaps have reſolved us. But implicit Faith 


may be more reafonable i in Law, N it is in 
e += | 
I can't forbear taking Notice of nme Opi- 
nie of Lord Hobart, which may ſhow- that 
he thought Homicide, notwithſtanding; this Sta- 
. tute, might have an Eccleſiaſtical Conſideration. 
George Abbot, Archbiſhop of Canterbury, being 
ſhooting in Bramzil Park in Hampſhire, upon 
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pre? wounded : a 


* 


died. Upon the — * is Death 
was found to be by Acgident. The Archbithop. M 
apprehenſive that by the Canons of the Church 
he might have incurred {rrggularity, humbly 
ſubmitted the Conſideration — his Caſe to his 
Majeſty, who was pleaſed by Letter dated 3d 
Oct. 162 1, to refer it to the Lord Keeper and 


ſeveral Biſhops, Sir H. Hobart Lord Chief 
Juſtice of — Common Pleas, Juſtice Dodde- 


ridge, and two Civilians,. who all gave their 


Opinions under their Hands; and altho?- they 


could not determine whether under the Circum- 
ſtances of this Caſe, any Irregularity were in- 
curred, yet they humbly: certified to his Ma- 


5 jeſty, to this effect, vi. That we all agreed 


not only that a Reſtitution, or Diſpenſation, 
« may be granted by your Majeſty immediately 
under the Great Seal, or (which moſt of us 
in all Humility repreſent. unto your Majeſty) 
by the Hands of ſome Clergymen, dele- 
«© gated by your Majeſty to that Purpoſe, or 
* what other way your Majeſty ſhall be pleaſed 
to extend that Favour. But withal, we are 
of Opinion, that it is net fitting for the ſaid 
«© Reverend Father, both in Regard of his 


Perſon and the Honour of the Church, to 
e ſue unto your moſt gracious Majeſty for the 


e ſaid Diſpenſation in majorem Cautelam, ſiqua 
on forte fit Irregularitas.” Accordingly, : his 
Majeſty granted a Commiſſion to eight ere 
under the Broad Seal, by virtue whereof they 


granted him a Difpenſation. If the King we 1 


the Biſhops had only been concerned;in this, 1 
might expect the Examiner. would call it a 
Farce: But when ſo great Men in the Law, 


as Lord Hobart and Judge Dodderidge, act their, 
505 ae 


lock upon All the pry of the he TT "ela 
ting to e ſuperſede 


abe | 


Bus,” 


That in i tl 


Proceeding, 


10 1 


he org 4 © Contvifdion's at 
: Cane Law may be the Foundation of a 
in an Eccleſiaſtical Court, cannot 


well be denied. William Lorunſbend, Pariſh 
Clerk of Warminſer, about the Tear 1726, 


order to be 


being proſecuted in the Eccleſiaſtical Court, in 
deprived, for ſeveral Acts of 8840. 


mitical Lewdneſs, beſides other Vices and Im- 
moralities, applies for a Prohibition, which 


was granted by the King” 


s Bench, quoad the So- 


domitical Lewdneſs, which was indictable at 
Common Law; what was left to the Power 
of the Ordinary, amounting to no further Cen- 
ſure than a Monition, the Proceedings ſtopped, 


in the Doxology, 


and, notwithſtanding the great Offence that it 

created, he continued to join with the Miniſter 
and ſung on 1 the Praiſe 
and Glory of God. The Pariſh were at laſt ſo 


far ſcandalized, that an Indictment was preferred 


was convicted, 


His Lordſhip could deſerve Cenſure from no | 


againſt him at the Expence of the Pariſh 3 he 


puniſhed, and then the Court 
granted a —— that the Ordinary, 85 
that Conviction, might deprive him. 


good Man, if he wiſhed the Ordinary had a 


Power to remove ſuch Offences as theſe from 


the Church. Shall they, who would be ex- 
cluded from all ſober Converſation, be permitted 


to; continue, not only in the Communion, but 


in the immediate Service of the Church, until 


ſuch Time as a Proſecutor may be found ? Had 


the Ordinary a Power, it would be his Duty 
60 correct; but it is no Pare? of his Office to 


be 
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| Yet this is — — 2 Burch Base . 
to be render d terrible to the Nation. Is it 
not hard, that the Power of the Church vr 
| England. ſnould be leſs, . only becauſe it is g Low | 


Heb. 288. 


eſtabliſhed ;, that it ſhould have leſs Right to 
niſh theſe Offences, leſs Power to exclude — 


from her Communion, who bring ſuch Scan- 


dal on our Religion, than 1 une 
in the World hath or ever had? ; 

May not this very Inſtance of Saule tad! 
Williams convince us, how juſt it might be, to 
have the Grant of Prohibitions confined to a 
ſingle Court? Here is a poor Clergyman, pre- 


ſented to a Living, after a long three Tears 


Courſe of Law, two Appeals, the Cauſe being 
begun in the Conſiſtory of the Biſhop, appealed 


to the Court of the Archbiſhop, and thence 
to the Delegates, ſecure as he might think him- 


ſelf, under the private clear Opinion of ane 
of the greateſt Judges, under the publick una- 
nimous Opinion 'of one of the greateſt Courts 


in the Kingdom; ſtopped at laſt by the diffe- 


rent Judgment of another Court: Here we 


find Court againſt Court, Judges againſt Judges, 


and even one Judge againſt himſelf. Sure no- 


thing could be more equally divided; and when 


in all Probability the Suitor was undone, the Pre- 
cedent is made. | 

It is a Maxim received: in all Cour ON 
Juſtice, - that no Perſon is preſumed to be ig- 
norant of the Law. Strange Preſumption, under 
theſe Difficulties! Surely our Laws in being of 
all Kinds, are in many Caſes fo various and un- 
certain, ſo burthenſome and unequal, that they 
require the ableſt Hands to digeſt and new 
model them: A Work * which (ſo far as 


the 


4 % 
a Std oo "MN 


— he bad done the Church — — 0 

I doubt not but any other Man or Body of Men, 
vho ſhould inſtruct and enlighten the Lay - Sub: 
ject in a. like Digeſt al die Temporal Laws, nn 
_ would receive —— Note Sons the 


Body of the People 


Wen the Enn gh rok enki ns Lairy ; 
from. all Obligations to the Canons made in 
Convocation, - and ratified by Royal Authority”; 5 
he admits That the Convocation may make 
* Conſtitutions, by which the Spiritualty ſhall - - 
„be bound, for this, that they all by Re- Exam. 
<< preſentation,., or in Perſon, are preſent.” ? 1 
The Authority, from his old Books, | tells. us 
< thatthe Clergy may bind theniſelves as ſtrong- 
ly by an Act of Convocation, as the Laity 21 Z 4. 
« nay: by an Act of Parliament bind them- 45- 
e ſelves.” And he would have theſe Laws re- 
late to Perſons and not to Things. But as to 
ſerve his Purpoſe he can blow either hot or 
cold, when his. Lordſhip mentions a Reſtraint 
upon: Eccleſiaſtical Perſons from making Grants, 
eſpecially of Offices in Reverſion, to the Pre- 
judice of their Succeſſors, by the Authority of 
Convocation, (not ſo. as to declare the Grants 
void, but by Eccleſiaſtical Cenſures to reſtrain 
them from doing it) this is reſtraining them 2 
from exerciſing a Power which the Lau ad. 
2 judę , and be Lordſhip admits to be iuberent ; 
in them; and "which. he thinks © can only 


1 "oo done 110 yd of Parliament.” 3 | 
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21 Ed. 4. old — that the A& is: Spirinual, Abo? 

te Grant when made be Temporal; and 
had been but common Juſtice! 1 in him, bell he 
ſays, that b7s Lordſbips aamit 


Reader in what manner he admits it. 1 
the Power of the Biſhops 
40 Allowance; and not a Command The Law 
declares ſuch Grants good ch made, but 
40 does not direct them to he made: In this the 


„ Biſhop is at his own Liberty, as much as 


** ever, no Reſtraint being therein laid upon 


to grant l 


ao if dd hag: Ny es - 


him by the Law, either of Church or State.—— 


+ 


e  grees.the Biſhops may limit them.“ 
ſhop's Conceſſion then can no ways ſupport his 


Argument; and, unleſs his own Authorities be 
falſe, the Clergy. have Power, in Convocation, 
to bind themſelves in Re Eccleſiaſti 10 

Before the reſtraining Statutes, Eccleſiaſticat 

8 Perſons might make long Leaſes, prejudicial 
to their Succeſſors, and no. Tempor 


ch. 


al Law con- 


trouled them, but they were allowed when 


made; 
Perſons were deprivable as for a Dilapidation, 
when it was done to the Hurt of the Church. 


As he has then no Objection to the Reaſonable- 

neſs of the Reſtraint, his Flouriſh upon his re- 
ſuming this Point, Whether ſhall the Canons 
of the Church controul Common or Statute 


„ The — Point is not to what Degrees the 


„ Law bill extend ſuch Grants, but to what De- 5 
The Bi- 3 


and yet by the Eccleſiaſtical Laws, the 


C Law? Whether the Act of Submiſſion ſhall 


continue to be a real and effectual Reſtraint 


upon the Clergy in Conyocation, or a dead 
&. etter?““ is nothing to the Furpoſe; ſince 
the 


gu latio ions 


Queſt ion is not, whether a Canon can con- 
renal Common or Statute Law, but whether Re- 


o Ecc chaftical — 2 


gulations are not cuntrany to Common or Sta- 
tue EAw-,; may not be made by Eccleſiaſtical 
Authority, i. é. by Canons made in Synod; and 
ratified — . ET re- Tractor" _ 
Church, Fieser a Het x ; MES d 
985 Buts 5 f ; 
Ws Is. it po ble, 25 han any one who! 5 the leaſt 
4 Lotion of what is meant by a Father's Love, or 
of ide Borwels of - n Parent, ſhould be ſevere on 
any Propoſal for preventing the Misfortunes 


& 


ariſing from unhappy ' Marriages, whereby the 


Quiet and Repoſe of Families are deſtroyed, 


their: Honour tarniſhed, and their. Eſtates con- 
ſumed ? To ſee a Daughter fly from her Pa- 
rents Care and Protection i into the Armis of his 
Footman, his Gardener, a broken Gameſter, or 
diſteniper'd Beau: To ſee the Son, the Heir 

perhaps of an honourable Family, ſeduced, and 


linked with a common Proſtitute, the Refuſe, 


the Relitiꝭ of the Town, whilſt Inſolence and 
Extravagance i is all ſhe brings, and the Mother's 


Diſeaſes are entail'd on the Family: How 


would a Parent, thus deprived of his Hopes 
his Expectations, the Comfort of his Age, ex- 


cluded even from converſing with his-own Fleſh 


and Blood; how would he, I ſay, have bleſſed 
the Man who would have thought of a Law to 


have prevented this terrible Calamity? How 


often has it been thought worthy of the Conſi- 
deration both of the e and Parlia- 


ment to provide a Remedy againſt this Evil, 
tho no effectual Means flag yet been found? 
And perhaps it never can — effected by any 
other Method, than by what his Lordſhip has 


e the vacating * the * z at leaſt 


as 


tween them, that the 


greateſt — — best in — 
3 Ferjury, (too frequent in theſe Caſes, ) it 
break thro? it. In Publication of Banns, that 
is more eaſily evaded. ; * Lodging taken in a 
diſtant Pariſh, a falſe Story, ſupported by b 
Aſſertion of any Fariſhioner. will elude the 


Caution of the Miniſter. this is truſting 


the Power, not only with beneficed Man, 
but with every Curate, if not with/every Pariſh 
Clerk in the Kingdom. Where they are good, 
they will be mindful of their ; where bad, 
as ſome ſuch always will be found; the Fear of 
Puniſhment. will not be png mae r an W 1 
mediate Reward. 1 1 1 

| Tho? the Rule in cab Mey be Viwüß ef 
avoiding the Marriage of Children had without 
the Parents Conſent, as by the Roman Law it 


Was, and is ſtill practiſed | in many Nations; 


yet in particular Caſes, this may want an Equi- 


ty: A Child may have an independent For- 


tune, and there have been Inſtances of Parents 
trafficking with their Childrens Happineſs, or 
reſerving them for a Match from whence they 
themſelves may have an Advantage: They 
may, upon Views inconſiſtent with a'Parent's 
Care, prevent a ſuitable and advantageous - 
Match ; they may uſe. them cruelly to force 


their Inclinations, and make their Lives un- 


happy, to compel a Marriage, unequal and of 

fatal Conſequence. Is it not reaſonable then 
that there ſhould be ſome indifferent Judge be- 
Magiſtrate ſhould in 
ſuch Caſes interpoſe ; and can this be called 
{tripping all Parents | at once of thelr "IgE 
* Pi: £ 18 171 
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| 1 provided againſt this NS 
| 11 Eiberos quos habent i-potcſiate ijuriã 
11 huerint ducere VÞ vel e „(vel 
cog dotem dare non volunt) per Proeonſulps, 
( cæſideſque Provinciarum coguntur in Ma-] 
$6. trimonium conſentire & Dotare. This is 


now the Law in France; and i we ee 


1 Hh vey Was at 8 to 2 
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| 2 Dr. Ridley: as a Defect in N aa —.— 


ordſhip's Extract from the Reformatio 
Je —— Recourſe Was to be, had. to 
the Eccleſiaſtical ogy 

on the Nature of the Cau 
monial Cauſes. are under his Cognizance, the 


View. 


5. K. | 


as probably founded 
„that as all Matri- 


FFC „ 
ſettling of Alimony, and ſuch like, theſe might 


likewiſe be taken under the fame View: And 
it is mentioned by Dr. Ridley, as a Means where- 


by the Civil Law may be made uſeful, with- 
out Frejudice 10 the Cemmon Law. But chat 
Circumſtance + might be eaſily altered, if che 

0 ' Subſtance of 1 Law, ſhould. be judged, conve- 


nient-3 and this is inſerted in the Examinatipn, 


only to alarm the Laity,o.as-.if nothing could 
content our learned Author, TE the ſeeing every 


Circumſtance of the Laws he has. rene | ths 


e ee nojhoul 1 


4 01 4111 ag 
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tion of many of the Inferior Clergy, as it 
moved the Royal Commiſeration, and as the 
A that was given by the late Queen 


ugmentation 
has indeared her Memory to the Nation, ſo 


it! may likewiſe, with great, Humanity, be 
thought on, by any one who wiſhes. well 10 


Religion, and the l of the a” in 
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Royal Mind, and leß 77 — 1% Weir 
Wants, by "reaſon of their great Numbers, 
0 Works but flonly Warts their. Relief. It has 
e in this Kingdom: Sully 
Pe Aft Pounds'a — amounts to Five thouſand five 
hundred ninety feven, of which One thouſand and 
1 one 2 not exceed ten Pounds a Year,” One 
thouſand four hundred ſiuty ſeven more not above 
twenty Pounds a Year, And the Augmenta- 
tion by the Queen's Bounty alone, (computed 
from the Lear 1714, which was the firſt Vear 
any Living was augmented) will be 339 Yeats 
before all the ſmall} Livings, as yet 1 
will be made up fifty Pounds a Year; ; and if | 
one half of them be made, in Conjunction with, , 
Benefactors, it will require 226 Years, before 
they are brought to that Value: Whilſt a com- 
mon Trade will afford a more comfortable Sub- 
ſiſtence, and make a better Proviſion for a Fa- 
mily, than the Remainder of the Livings in 
"England will generally do: And if ſome little 
Matter can be ſaved, it is owing more to their 
Virtues and Economy, than to the Value of 
their Preferments: Yet theſe have had a libe- 
ral Education, and no ſmall Expence to fit them 
for their Profeſſion. Thus has che Examiner 
as little Reaſon to complain of on Wealth, as 
he has of the Power of the Chure n. 
Is it then his Scheme to have theſe Livings . 
divided into Thirds, (for theſe ſmaller Li- 
vings were the Subject of the and 
Enquiry) acoording to the ancient Canonical 
Portions, viz. one Third to be laid out in the 
Repairs of the Church, one Third to be given 
to the ns and the other to be We 
8 


3 


” 
4 | * 
j 2 


Hur hen bi Lay Impropriors Or. 85 85 
only. to bring an Odium on the Clergy, as 
. being poſſeſſed of a Truſt Eſtat that the 
« applied too large a a Share of it to their. OMP 
* e whilft the C -laim) of the Church is a 
1 manifeſt Deviation from the original ati. 
1 tution, which entitled the Clergy to no more 
than an. equitable Diviſion of the Tythes : 
hy But the Clergy being intruſted with the Di- 
2 ſtribution, tho? under the Caution of having 
"= £* Witnefles thereto, quickly engroſſed the 
©. whole to themſelves, fulyett.only. to the in- 
ſignificant Burden of * Repairs of, the 


| « Chancel 28 ' 7 


I believe if he will 7 oyer his Quotations. - 2906] 


again, he will find that this Diviſion or Diſtri- 
bution related only to Cathedral and Conven- 
tual Churches, and not to the Eſtabliſhment " 
the Parochial Clergy. The Biſhop and his 


Clergy originally lived together in the Mother 


Church, and from thence went thro? the Dioceſe 
to inſtruct the People. The Tythes, which 
"belonged to the Mother Church, according to 
the Canonical Diſtribution, were divided, one 
Fourth to the Biſhop, (an  invidious Portion it Deciet. 


= — 


would now. be thought) one Fourth to the CO 8 
rang 248 one to the Fabrick, and the other to I *: 
* the OOr, Ps 1 . 


Neither can they juſtly be repreſented 


as rega dleſs of their Truſt, conſidering the 
many ſtarely Churches built by them; and 
war in ſome 1 es choſe Tythes have been 


Portioned gut, | and Keel for the Maintenance 
of near 1900 Incun 3 and till ſome time 


Aer che Refor mation, hen many of thoſe 
1 were come Mo 12 n 0 mt 
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cler We get to "Hoh 3 65 ; ber 2 8 


boo 5 iy wo of the Body of the "Chirch,. and in 


ſome Places of the Chancel, by the imme- 
morial Cuſtom of-t e Realm, belong red to the 
Pariſhioners” In? Conyehtual Churches the Di- | 


_ viſion was in Thirds, one to the Clergy, one 


Anno455.: 


Decr. 
Diſt. 89. 


Cap. 4. 


1 Spelm. 


259. 


Labbæi 
Concil. 


Tom. 6, 


p. 1586. 


to the Fabrick, and one to the rr. 

Fach Church had an Officer choſen out. of 
Fae own Body, called the CEconomus, who (as 
the Treaſurer in ſome Cathedrals) was to take 
care of the Revenue; make the Diſtribution, 
provide for che Fabrick and the Poor; and not 


as a Guard ſet over the Clergy, as 18 repre- 


ſented. In the Council of Chalcedon it is faid, 
e Placuit omnes Eccleſias habentes Epiſcopos, 
etiam ¶Qconomum habere de proprio Clero, 
1 qui — gubernet Eccleſiæ res cum arbitrio {ul 
Epiſcopi, ut non ſine Teſtimonio ſit Guber- 
<< natio ipſarum Rerum Eccleſiaſticarum.“ From 
hence is taken the Expreſſion in Egberts Canons, 
Es ſecundum Authoritatem Canonicam coram 
4% teftibys diuidant. Thoſe Canons are entitled, 
'Excerptiones Egberti Eboracenſis Archiepiſcopt : E 
Diftis & Canonibus Sanctorum Patrum concin- 
nate ---- In quibus ſeriptum eſt quomodo Canonici, 
i. e. Regulares Clerici, vivere debent. This is 


the Caution which the Wiſdom of thoſe: Ages 


Provided. . 
As the Power and I nterelt of the Nile 
increaſed at the Court of Rome, and they by a 


ſervile Compliance were made the chief” Tools 


of its Tyranny, many of them gained Ex- 
emptions from the Epiſcopal Authority, and 
were made immediately ſubject to the Pope. 
In order! fo . tor his own Creltures, he 
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IS 95 Scher of the 8005 = 
one upon \Perjonal' Tythes,. 


9 * 
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hen. thelc 88 Prones S, 8, inetca caſing i 9 ä 
bee Pk Ignorance, as well as in Num- 
ber, were drove out of their F. Cells, © upon t th 
firſt Reformation, the Phinder which they ha | 
. made of the eyenues of the Church : was 
=. given. to. the ARY. 3 " whilſt. dye Care was a 
| taken of returning ſome Patt, at leaft ſufficient 
for a Maintenance, to thoſe Cares. which ha | 
been robbed by chem. . Thus the La y Inipro- EF 
riations' have no. better an Brieine than the Ny 
55 ranny and Oppreſſion of the Court of Rome, 
It the. Failure, thro), Cuſtom, of the Pay- 
ment. of 8 50 Tythes and Oblations, re- 
duced the Clergy, in the larger Towns, to. of 37 4 
Want of a Subliſtence; ; "where, conſidering the 
reat Duty that lies upon them, they ought 10 
ber been more amply provided f for. . bp | 
Ae ae thinks it “ not improper, to 
*& F Dives thoſe of his Readers, who have 18. N 
EE * 3 theſe Matters their Study, that b 1 * 
Perſonal Tyches the Clergy meant 4 f. 
. a Part of the clear Gain of Merchan- 
Co diſe, Husbandry, Manufactures, and of e. 
ay very other - lawful Occupation; and this he 
calls “ the mol grievous Tax . Induſt 8 35 
| uſt of Power © er ſuggeſted.” Ro 
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ED b in kit in niit Bf 1a the 0 8, 
Cap. 1 5. 2 they are in the Statüute, 2 * "Fg 2 


1 7 His Charges and Expences, according to bis © 
. W 408 Eftate, "Condition, or Degree,” to be theteig 
; ; & abated, allowed,” and deducted? Which is 


2 Jaateial” Omiſſion: With cheſe Dedh tion 
and gonſidering the Nature of Trade, when 
perſonal Tythes were generally” due, it can 
be thought ſo exorbitant. And altho Re calls 
it the moſt grievous Tax, I wiſh" 15 Inet | 
be not to point out one which h my think . 

till greater, . the Payment of Prædial ane 


3 mixed Tythes, where no Allowance is made 


1 for the Charges and Expence, and which, origi} 
=. - nally had the ſame yy ueoincnR 
To ſupport his Ar | hots ventured 
upon an Aſſertion, „lich, ws, is falſe: 
b. 163. It is, „ That theſe OCs ren never due in 
" "Eng land of common *Right,” never "otherwiſe 
- 55 by /pecial Cuſtom. in ſome particular 
© Pariſhes; and are loſt and gone for ever, 
* where an immemorial uninterrupred Cuſtom 
e cannot be proved:” Tho? at the fame time 
he admits, ©. Thatthe Canon his Lordſhip has. 
<< been pleaſed to cite, is very full and clear 
«© for the Payment of Perſonal Tythes. Hat 
he ſaid that they were now due only by Cuftbra, | 
and not of common Right, it is What is gene. 
mlully held; but to ſay they never were, that it 
was never obere than by ſpecial Cuſtom in 
particular Pariſhes ; he knows to the contrary, 
Amicus - Socn Ars, amicus PLA To, | 
magis amica VERITAS. : 
4 Io paſs: over the Laws of thi firſt Saxon = 
| ., Kings, whereby the Payment of Tythes in.ge- =D. 
1 # neral is eſtabliſned, and the Times and. Manner 
= >. ol Alas 6 hm The Laws of, Kin 
Te * | Ehud 


þ. 162. 


cap. 8. De. G 1 E | 
<< debimeſt: ag Greg Equirura habu- 
2 rt, -pullum r reddar decimur e apibus* 


ſco, de Prato, 36 5 5 1 LI. 
parc * e piſcais & hortis, N E- 2 d vardi, 
114 ny 49 
Do abs, —— een et, 955 
qui novem partes ſimul cum decima lar 4 
th 2 —Hæc enim prædicavit Beatus Au- 
oh us, & conceſſa ſunt q Rege Baronibus &. 
44 . Nepde, ſed - Inſtinctu Diaboli multi 
<< eam detinuerunt 
= 'by Millan th the Conqueror, and aſſerted ' 
pon Oath to 0 the ancient Laws: and Uſage of 


. : the Kingdom Thus were they ouce certainly 


due of common Right, 7 they ye ſe 
ſince been loſt by Caſtom. e e e 
But to ſhow that they had: not only been vi 
due of common Right, eſtabliſhed by the Au- 
thority of the great Council of the Kingdom; 
we ſhall find they ſtill continued, till thoſe Sta- 
tutes were made in the Reigns of King Henry 
8, and Edward 6, in order to enforce the Pay- * 
— of them, which occaſioned the Loſs. £43 
— The very Year before the Grant of |. 
Magna Charta, whereby the Rights and Privi-. * 
leges of the Church of England were confirmed, 
wiz. 8 H. 3. was the Conſtitution made in the 


biſhop of Canterbury, whereby all Perſons, who 

do not pay their Tythes, are decreed Excom- 

municate. The Reader may meet with the 

* 2 at large in the Collection at: the = | 
5 *. (e ES 
1 


. 1 + 
48 
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2 * wk 


nt; Theſe Laws were cn. 


- 
Sv 
Be, 4 


Council of Oxon, under Stephen Langton, Arch. ß 


WY Vear 21222. They 


55 r Imihe Lale of: Kew 


u the Conſeſſor. De omnibus Priuftibus? Tops: . 
rarum, de apibus. irmutrimentis Animalium, & de 


Fresh, Tos nutriumt 5 S de omnibus QUE reno 5 85 


: vantur! per annum. Piſcutionibus, molendinis & 


ann  Nz60TIATIONIBUS, | Can it then be daubred,” 
ud ax pe Right belonging to the thorch, 
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at the Time of the Grant of Magna*@harta ? 
This is further explained and enforced by a 
Conſtitution made in the Council at Merton, 
under Archbiſnop Hinchelſea, 33 Ed. 1. Anno 
1306, to which his Lordſhip had referred. 
The Authority of theſe Conſtitutions was indiſ- 
putable, and they were received as Law in thoſe 
Coufts which had the prope (I may fay at that 
Fime tlie only) Cognizance of Tythes; and 1 
may defy him to ſhow any Inſtance of a Pro- 
hibition upon account of Cuſtom, till after the 
Time of the aforeſaid Statutes; and his Lord- 
ſhip had no Occaſion. to ſhow, that a domeſticꝶ 
Canon! had been received here, or that our own 
Provincial Conſtitutions were binding, which 
were not repugnant to the Prerogative of the 
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Cron, or congrary to che Laws and Cuſtoms 5. 


5 of the Realm. 1 > L 1 4257 


The Statute 27 H. 8. cafter the peo had # 


| been ſo far confirmed by Parliament) complains, 
That ſundry evil- diſpoſed Perſons, im ſundry 


TY Counties, Towns, and Places of this Realm, 


„ having attempted to ſubtract, in ſome Places 
the whole, in ſome Places great part of their 
1 Tythes, as well PERSONAL as Prædial.“ 
And Enacts, That every Subject of this Me 
Realm, according io the Ertlefiaſtical: "Laws 
„ and Ordinances 58 1% 4 * England, 


1 3 


* 


and | 


4 


e Thall pa, hs hes | 
_ <4 and: Offerings.” And appoints: t 
; for the - wore e ealy Recore 7 


— in — Donn and 
wert bs without — at Common Law, (% 


te they at that Time from claiming a 


2 Jun f nien in Ner- Caſe z) and the Words are 
n the ſame, according to tha Ecelgſiaſtical 


Lats and Ordinames of | the. Church, and the 
laudable Uſes and Cuſtoms: of the Pariſh.“ 
1 ſtill increaſing, the Statute 2 and 3 
Edi. b. confirms: both the former 3 and af - 
ter having provided a further Remedy, againſt 


thoſe: who carry dway their Pradial Tythes $ 13. 


ere nx." out, directs, That per- 
I be paid by all ſuch Perſons, 

6, an; in {2x Places as heretofore within theſe 
40 Years,” (that is about the latter End of 
the Reign — King Henry 2.) e have aceuſto- 
<5 mably-uſed. to pay ſuch. Tythes, or of Right 


* ought to pay. Bt The Words de une & Con: 
* ſuetudene, as alſo Juri leudabilem Eccleſie Con: 

ſuetudinem, was the La the Eccle- 
ſiaſtical Laws, and was never conſtrued ene e 
of common Risht. en, by the ſame Statute thts 
ſow *Eythes- before? any ben Fudge chan! eee 
Maſtical; which Statute is unrepealed. H 
ever, theſe: Statutes have afforded: mn, 
2» for Prohibitions, that the Right, by 
5  Inderpretation; being reſtrained to Cuſtoms 1 i 4 

_ *Ordinaries:have not only loſt their Juri < 
ain moſt Caſes, but the n in welt Places 
heir perſonal Fythes . % ennrtto gf 
„ mo 5 
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tions by Th l Tear 2 — 
Extent Tt pres Kar wer That! it ſhould: be i _ . 
all Places? Not — — — — tinge” | 
CAREET in; & on je. Market Who 


accdum more — 1 — eli 
Houſes, which being now either wholly: 


drawn,vvgreatlyleſſtned;rhey are generally fpeak- 
ing worſe provided for than the reſt-of their Bre. 


|  thren,- might have a Provifion, either om a 


certain Contribution to a reaſonable Sum, or by 
a Rate on Houſes, as in the City of London, 
1. e. for every Pound Rent, to che Parſon or 
Vicar 2 3. 9 d. or as by de intended New in 
the Reformatio TLegum, à Tenth according to 
the Rent of Houſes, where no Preedial Tythes , 
are paid. That the ordinary Produce of ſuch a / 'S 
Tythe' ſhould be equal toa Land Tax on Houſes 
at 4 5. in the Pound, which is general, thro! .. 
the whole Kingdom; or that 2 5. or 2 5. 9 4. | 
is the ſame when paid to the Church, as 4 F. 
is to the State, is, I muſt own, new to me, 
and can mh be eee by this Wee n bg 
| 3 . 
Where would be the Prejudice 3 in 7 to our 
Conſtitution; or where is che Danger that it 
mould be underſtood, that „teen of the 'Laity, 
as well as ſixteen Ecclefiaſticks, under a Commil- 
ſion from the Crown, by Authority of Parlia- 
ment, Men of Religion, Learning, and Ex- 
perience, well _ in the Laws, both Spiri 1 
tual and Tem were ſenſible of *this Evil, 
and in a Di — to redreſs ĩt? Or is it ſo 
certain, that whatever relates to the Rights < 
5 5 the 


* 


|  catih, Ge en ens $9 as W 
he Wiſdom of Parliament do redreſs; than by 


»that* veneruble Afﬀern 1 8 
taghey, who have ſo olten icifiended thels.- 
\id "towards building of Churches, by ſuch a 

e 10 . 1 8 & M5 e ho . 


9 


43 28 15 * 
Aa 24 
= - 


the learned Author of 25 e Cale 71 Kos en⸗ 
to ſubject all Lay Impropriations to 
a Power 10 i ths Biſhop, to e the Vie. 5 
tions are deprived of a compete M ainrenance. - - 
By the ancient Statutes it was expreſly provided, , „ 
that upon all Appropriations the View be well 4 H. 7 
and'faffciently;endowed, © and that otherwiſe they 2 

ould be void and diſappropri ned for ever; 
it is true that his Lordſhip 
bebore the Diſſolution, and Fehile —— 
[in che Hands of the Religious, the Impropria- 
tions were #able' to a further Proviſion for the 
Curate or Viear than had been firſt ſettled, and 
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that thoſe Imp propriations were given to the | 
Crown: in the ſame State and Condition,” and be. i 


ame Manner and Form, as the Religious er 55 
hem. In Which Words a n ordinary Under 

ſtanding would be apt to inclädke ll Nando ts 
Well as Eweluments: But gen they ao 5 
1 will gt be very great, whe e 
Ba in the very fame Plz med by 
m, 27 hat nothing 75 mote clearly led is the. 
2 unn Lare, un the contrary 
Doctrine, 


3 eee An there fore | 
"_ Conſciences; and may refer them I 

-—— -wicof che Learned Sir E. Spelman, De mos 8 all, 
_— mierundis Eccles; whoſe Judgment tho . 


5 Examiner may not in * dre, Vet he : 
| | _ dares not cenſure... FI 2275 Gn i __ 

i ; It may not at be i Infor here \to mentieff two | 

i . Sanne Es, Which have beef iet up in Op- 

1 poſition to theſes. They had chair Education =» 
ih in a different School, and received their firſt 3 

| Rudiments from a different Tutor; ; and if they — 


did not owe. their Riſe to the Luſt of Power, 
it was from as pernicious: a Principle, Amor 
ſceleratus habendi or, as it is u Fa ee. 
(Goveloufneþs,. which is Idolatr y. 
The one was to take away K 55 Churches 
1 and Colleges the Reverſion of yi Eſtates, and 
d̃0o give it to their Tenants. The [gradual De- 
| creaſe of the Value of Money, had 8 : 
that the Leaſes which had formerly been granted 
by them to Tenants at the fall Rent, had be- 
come greater in Value than what was anciently g 
paid, "which was ſupplied by. a Fine paid upon 
every Renewal. They had granted, and in- 
3 could grant no more than a certain Term, 
and thoſe who purchaſed. of former Tenants 
. could. purchaſe no more than their Term, and 
. the, Eſtate remained theirs in Fee, as much as ü 
in any other Subject in the Kingdom: Yet . 0 
would be thought very unjuſt io others, . was to 
be made a Law to them, and | their Tepants, to 
have a Right of Renewal at a, cextain. 8 
And thus as the Neceſſaries of Lifegrew dearer, 
.the Value of Money {till .. decreaſing, the 
were to be reſtrained 0 oe ancient Fine: : And 


—_ 


The other © Wal Scheg 
res ming the: Growth Religion, "by farving 


proved in relation to per ſonal ches. 
them on the Foot of Cuſtom y, and * 45 ar 


It was the 
Tythes, and all other Income of the Parochial 
Clergy, upon the fame Footing, whereby in 


3 to | prefeorcth he evra of wi 2 


and Colleges in Succeſhon; were at once to be 
deſeated, to ſerye the avaritious 80 of ſome 
WM their Terlan 1 78 

for” Toke effifiuall 


perience how 
Laws had 
„by putting 


4 den had found by 
> their” Purpoſe former 


preſent," tho? thoſe Statutes had manifeſtly 
detlaredig a contrary Intention, there were Aria 
y of * "ythes- which now remained, or 


could be recovered, and thoſe generally trifling. 


ere propoſed to put the Prædial 


her Century they might hope to ſwallow up 
all, and get them into their own Families: 
And in the common Courſe of Things this 
Lay Craft muſt have prevailed, nor could it 
are. proved otherwiſe. The Variety of Cu- 
ſtoms ip the Manner and Place of Payment of 
prædial and mixed Tythes, creates ſuch Diffi- 
culty very often in receiving them in kind, that 
it encourages voluntary Compoſitions, or Agree- 
ments for Tythes in general, without diſtin⸗ 
guiſhing each particular Species: Thoſe Com- 
eee“ being varied, the Payments would be- 
© comg uncertain and fired, ſo that in time, 
neither 'Tythes in Kind, nor any certain Sum 
fel be demanded. A corrupt Patron, 
dent Clerk, a litigious purſe- proud 


1 Feiler, an Incumbent poor or infirm, eaſy 
0 I 55 han . 5 em "NCT to take 


— whatever 
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